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Dear Ms. Dortch:

As NCTA — The Internet & Television Association (“NCTA”) has demonstrated in its
filings in this proceeding, state and local governments continue to require cable operators to pay
franchise fees in excess of the five percent cap imposed by Section 622. As NCTA has also
demonstrated, state and local governments continue to find new and creative ways to assess
additional fees on cable operators. NCTA submits this ex parte to provide some additional detail
on two such fees.

First, in some cases, state governments have sought to impose fees on cable operators for
access to public rights-of-way located within the area covered by the operator’s franchise, and
for which the operator is already paying a franchise fee to the local franchising authority.! This

I See Letter from Rick Chessen, NCTA — The Internet & Television Association, to Marlene H. Dortch, Secretary,
FCC, WC Dkt. No. 17-84, at 10 (June 11, 2018) (describing proposed West Virginia fee). The June 11, 2018,
NCTA ex parte is attached hereto. Other commenters in WC Dkt. No. 17-84 noted the harmful impact of excessive
and duplicative rights-of-way fees on broadband deployment. See, e.g., Letter from William L. Kovacs, Sr. Vice
President, Env’t, Tech. & Regulatory Affairs, U.S. Chamber of Commerce, to Marlene H. Dortch, Secretary, FCC,
WC Dkt. No. 17-84, at 3-5 (July 17, 2017) (noting that “[d]uplicative fees . . . pose a hindrance to broadband
deployment,” id. at 4). The Broadband Deployment Advisory Committee (“BDAC”) has also expressed concern
about excessive fees. See Broadband Deployment Advisory Comm., Report of the Removal of State & Local
Regulatory Barriers Working Group, App. C at 1-4 (Jan. 10, 2018) (concluding that “[e]xcessive fees discourage
investment and impede broadband deployment efforts,” id., App. C at 1). The Chamber of Commerce’s letter and
the BDAC report are attached hereto.



result cannot be squared with the five percent statutory franchise fee cap.? Section 621 broadly
grants franchised cable operators the right to construct and operate “a cable system over public
rights-of-way . . . which is within the area to be served by the cable system,” without
differentiating between state-controlled and locally-controlled rights-of-way.® It follows from
the broad scope of the franchise established by the Cable Act that the franchise fee paid to the
franchising authority constitutes the sole fee that may be charged for access to the public rights-
of-way in the franchise area.* States have the ability to vest franchising authority at the state or
local level,® and must abide by the decision they make.® Allowing a state to impose its own
rights-of-way access fee on top of a five percent franchise fee imposed by the local franchising
authority would deplete resources that cable operators could otherwise use for broadband
deployment’ and interfere with Congress’s objective of ensuring that “cable systems remain
responsive to the needs of the public.”®

Second, some franchising authorities and other governmental entities impose duplicative
assessments in excess of the five percent cap by styling these impositions as “taxes.” As NCTA
has previously noted,” for instance, California assesses a tax on a cable operator’s “possessory
interest” in the right to access and occupy the rights-of-way, !° even though cable operators
already have paid a five percent cable franchise fee for this same right. This result, too, cannot
be squared with the Cable Act, which is clear that a franchise fee includes “any fax, fee, or
assessment of any kind imposed by a franchising authority or other governmental entity on a
cable operator or cable subscriber, or both, solely because of their status as such.”!!

While a “franchise fee” does not include “any tax, fee, or assessment of general
applicability” under certain circumstances, '* this exception cannot be construed to authorize
what is essentially a duplicate franchise fee imposed under the guise of a tax. The text and

247 U.S.C. § 542(b).
31d. § 541(a)(2).

4 The Cable Act explicitly ties the fee to the franchise, as administered by the franchise authority. See id. § 542(a)
(providing that an operator may be required “under the terms of [a] franchise to pay a franchise fee”); id. § 542(b)
(referring to agreements between a cable operator and the franchising authority regarding prepayment or deferral of
franchise fee payment).

5> See, e.g., H.R. Rep. No. 98-934, at 94 (1984) (“The Committee does not intend Title VI to upset the traditional
relationship between state and local governments . . . .”).

¢ See Liberty Cablevision of P.R., Inc. v. Municipality of Caguas, 417 F.3d 216, 223 (1st Cir. 2005) (holding that
locality could not impose rights-of-way access fee where cable operator was already paying a franchise fee to the
statewide franchising authority).

7 See, e.g., Comments of NCTA — The Internet & Television Association, MB Dkt. No. 05-311, at 30 (Nov. 14,
2018) (“NCTA Comments™).

8 Am. Civil Liberties Union v. FCC, 823 F.2d 1554, 1559 (D.C. Cir. 1987) (per curiam).

9 Reply Comments of NCTA — The Internet & Television Association, MB Dkt. No. 05-311, App. at 2 (Dec. 14,
2018) (“NCTA Reply Comments™).

10 Cal. Rev. & Tax Code § 107.7(a).
1147 U.S.C. § 542(g)(1) (emphasis added).
2 14, § 542(2)2)(A).



structure of Section 622 support a broad construction of the scope of “franchise fees” subject to
the five percent cap, and a narrow construction of the exceptions.'* It would flout basic
principles of statutory interpretation to allow franchising authorities or other governmental
entities to evade Section 622’s limit simply by relabeling a franchise fee as a tax that nominally
applies to other rights-of-way users, ' but whose valuation—which is based on cable revenues—
is “inextricably intertwined with the provision of video services.”'* As the California statute
itself makes clear, the tax is being levied on the value of the right to be in the rights-of-way, '®
which is precisely the right that the franchise fee pays for.

At a minimum, the California Court of Appeal’s 2018 decision upholding the valuation of
the possessory interest tax on cable operators based on their non-cable revenues'” unlawfully
imposes a fee on non-cable services that is “unduly discriminatory against cable operators”!® as
compared to the imposition of the tax on telephone companies. Unlike cable operators, the
possessory interest tax on telephone companies is assessed based solely on the amount of the

video franchise fee that they pay. '

13 See Montgomery County v. FCC, 863 F.3d 485, 490 (6th Cir. 2017) (emphasizing broad scope of definition of
“franchise fee”); Robin Cable Sys., L.P. v. City of Sierra Vista, 842 F. Supp. 380, 381 (D. Ariz. 1993) (finding that
the term “franchise fee” should be construed “broadly” and that exceptions should be construed as “narrowly
tailored”); see also In re Accelerating Wireless Broadband Development by Removing Barriers to Infrastructure
Investment, Declaratory Ruling and Third Report and Order, 33 FCC Rcd. 9088, 9114 4 53 (2018) (“Wireless
Infrastructure Declaratory Ruling”) (“[W]hen a preemption provision precedes a narrowly-tailored savings clause, it
is reasonable to infer that Congress intended a broad preemptive scope.”).

14 Entities in addition to cable operators are deemed to hold other taxable possessory interests in California. See
Office of the Assessor, Los Angeles County, Guide to Taxable Possessory Interest 1-4 (Jan. 2013), https://assessor.
lacounty.gov/wp-content/uploads/2015/02/E-291.pdf.

15 County of Los Angeles v. Time Warner NY Cable LLC, No. CV 12-06655, 2013 WL 12126774, at *6 (C.D. Cal.
July 3, 2013); ¢f: Morales v. Trans World Airlines, Inc., 504 U.S. 374, 386 (1992) (noting that even general laws can
be rendered discriminatory on an as-applied basis).

16 Cal. Rev. & Tax Code § 107.7(a); see also Time Warner Cable Inc. v. County of Los Angeles, 235 Cal. Rptr. 3d
867, 870 (Ct. App. 2018) (describing the “possessory interest” as “[t]he right to use the public rights-of-way”); id. at
872 (stating that a possessory interest “include[s] a cable company’s right-of-way granted by a public entity”); id. at
875 (explaining that application of possessory interest tax is based on “Time Warner’s right to use the public rights-
of-way to build and maintain its cable network”).

17 Time Warner Cable, 235 Cal. Rptr. 3d at 872-74. The Court of Appeal’s decision was recently depublished by the
California Supreme Court, which deprives the decision of precedential value and generally precludes parties from
citing it in future proceedings in California state court. Cal. R. of Court 8.1115(a); Order of Depublication, Time
Warner Cable v. County of Los Angeles, No. S251200 (Cal. Nov. 14, 2018). Nevertheless, courts in many
jurisdictions continue to cite unpublished cases from their own and other jurisdictions for their persuasive value.

See, e.g., Kerrigan v. Otsuka Am. Pharm., Inc., 560 F. App’x 162, 166 n.4 (3d Cir. 2014).

1847 U.S.C. § 542(2)(2)(A).

19 Because telephone companies pay no rent on their access to the public rights-of-way to provide non-video
services, see Cal. Pub. Util. Code § 7901; Williams Commc ’'ns, LLC v. City of Riverside, 8 Cal. Rptr. 3d 96, 99 (Ct.
App. 2003), they pay no possessory interest tax based on non-video revenues. See also Cal. State Bd. of
Equalization, Unitary Valuation Methods 20 (rev. 2003).



Like the other duplicative and discriminatory fees and taxes that NCTA has identified in
this proceeding, the possessory interest tax unfairly burdens cable operators and impedes
investment in broadband to the detriment of consumers.°

This letter is being filed electronically pursuant to Section 1.1206 of the Commission’s
rules. Please direct any questions to the undersigned.

Respectfully submitted,
/s/ Rick Chessen
Rick Chessen

Attachments

CC: Michelle Carey
Holly Saurer
Martha Heller
Brendan Murray
Michael Carlson
Maria Mullarkey
Olivia Avery

20 See, e.g., NCTA Comments at 28-32; NCTA Reply Comments at 25-26 (discussing City of Eugene decision); id.,
App. at 2-3. Section 601(c)(2) of the 1996 Act, the Act’s “tax savings clause,” 47 U.S.C. § 152 note, does not
immunize the possessory interest tax from a determination that it is subject to the limitations in Section 622 and 253.
Section 601(c)(2) does not apply at all to Section 622. See 47 U.S.C. § 152 note (expressly exempting “sections 622
and 653(c) of the Communications Act of 1934”). Moreover, Section 253 unambiguously preempts discriminatory
and unreasonable rights-of-way charges, see, e.g., TCG of N.Y., Inc. v. City of White Plains, 305 F.3d 67, 80-81 (2d
Cir. 2002), and, as the Commission has suggested, Section 601(c)(2) should not be read to protect those same
charges from preemption. See Wireless Infrastructure Declaratory Ruling, 33 FCC Red. at 9114 450 n.130.
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June 11, 2018
VIA ECFES

Marlene H. Dortch, Esq.

Secretary

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Re: Wireline Infrastructure, WC Docket No. 17-84
Dear Ms. Dortch:

NCTA — The Internet & Television Association (NCTA) submits this letter in support of
the Commission’s efforts to reduce or eliminate obstacles to broadband deployment. The cable
industry is a leader in the deployment of broadband infrastructure in the United States and cable
operators are poised to continue expanding and upgrading their broadband networks for the
benefit of American consumers and businesses, including the continued densification of fiber
and provision of backhaul services that will be the foundation for 5G wireless services. Cable
operators have gained that leadership position while working constructively with states and
municipalities, collectively paying about $3 billion annually in franchise fees to state and local
governments under their Title VI franchises, in addition to permit fees to local governments in
connection with construction activity. Separately, cable operators must obtain agreements with
utilities for access to poles pursuant to Section 224 of the Communications Act and they must
pay rental fees and make-ready costs associated with those agreements.

While many local governments are supportive of the cable industry’s deployment of new
facilities and new services, some are imposing additional, unwarranted burdens on the provision
of broadband and other non-cable services over a franchised cable system. As we explain below,
such regulatory overreach is inconsistent with the statutory rights granted to cable systems and
the restrictions placed on franchising authorities under Title VI, and results in disparate treatment
of cable operators as compared to other broadband providers. Accordingly, for the cable
industry to be a constructive part of achieving the Commission’s goals of driving investment in
broadband, closing the digital divide, and leading the world in 5G, it is essential for the
Commission to eliminate regulatory obstacles that stand in the way of continued, rapid
broadband deployment.



Ms. Marlene H. Dortch
June 11, 2018
Page 2

l. THE COMMISSION SHOULD EXERCISE ITS TITLE VI AUTHORITY TO
STREAMLINE STATE AND LOCAL OBLIGATIONS THAT ARE HINDERING
DEPLOYMENT

In the Cable Act, Congress has created a regime in which video is the floor, not the
ceiling, with respect to the services that may be delivered by a franchised cable operator. That
regime places strict limits on the ability of state and local governments to regulate the technology
that is deployed and the services that are provided by franchised cable operators.! Under Section
621(a)(2), Title VI cable franchises authorize cable operators to construct and operate cable
systems in the public rights-of-way. Congress, the Commission, and courts have consistently
found that a cable system remains a “cable system” under Section 602(7) even when used to
provide non-cable services, and that delivering non-cable services over a cable system is within
the scope of the rights that Congress intended a cable franchise to grant.> Moreover, Title VI
provides that “[a]ny franchising authority may not regulate the services, facilities, and equipment
provided by a cable operator except to the extent consistent with” the provisions of Title VI and
that “any provision of law of any State, political subdivision, or agency thereof, or franchising
authority . . . which is inconsistent with this [Act] shall be deemed to be preempted and
superseded.”® Consequently, while the rights granted to a franchised cable operator extend
beyond cable service, the ability of the franchising authority to regulate them does not.

The Wireline Infrastructure proceeding presents the Commission with the opportunity to
take targeted action that reduces the cost and time frames for deployment of broadband and other
non-cable services by affirming the broad scope of services authorized under Title VI franchises
and the reasonable limitations on local authority to impose burdensome fees and conditions. In
particular, there are four specific barriers to deployment that cable operators experience and that
the Commission can remedy: (1) demands for unwarranted franchises or authorizations and
duplicative franchise fees; (2) refusal, delay, unnecessary expense, or discriminatory treatment in
processing permit requests and in overall permitting practices; (3) challenges to use of utility
easements; and (4) uncompensated or discriminatory treatment in the relocation of facilities. As
explained below, the Commission can remove these obstacles with targeted, straightforward

L See 47 U.S.C. §§ 541(a)(2), 522(9).

2 See, e.g., H.R. Rep. No. 98-934, at 44 (1984), as reprinted in 1984 U.S.C.C.A.N. 4655, 4659, 4661 (“The term
‘cable system’ is not limited to a facility that provides only cable service which includes video programming.
Quite the contrary, many cable systems provide a wide variety of cable services and other communications
services as well. A facility would be a cable system if it were designed to include the provision of cable
services (including video programming) along with communications services other than cable service.”);
Heritage Cablevision Associates of Dallas, L.P. v. Texas Utilities Electric Co., Memorandum Opinion and
Order, 6 FCC Rcd 7099, 7104 1 24 (1991), aff’d, Tex. Utils. Elec. Co. v. FCC, 997 F.2d 925 (D.C. Cir. 1993);
Nat’l Cable & Telecomms. Ass’n v. Gulf Power Co., 534 U.S. 327, 333 (2002); see also 47 U.S.C. § 521(4) (the
Cable Act is intended to “assure that cable communications provide and are encouraged to provide the widest
possible diversity of information sources and services to the public”).

3 47 U.S.C. 88 544(a), 556(c). As a matter of statutory public policy, preemption may not be contracted around
or waived. See Letter from Rick Chessen, Senior Vice President, Law & Regulatory Policy, NCTA, to
Marlene H. Dortch, Secretary, Federal Communications Commission, MB Docket No. 05-311, at 3 n.12 (filed
May 3, 2018) (NCTA May 3 Letter).
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declaratory rulings under well-established precedent and authority.*

1. Unwarranted Authorizations and Fees. It has been clear since the 1984 Cable Act
that a Title VI franchise authorizes a cable operator to deploy a cable system and deliver both
cable and non-cable services over that system.®> Specifically, Section 624(b) provides that, in
any franchise granted after 1984, a franchising authority “may not . . . establish requirements for
video programming or other information services.”®

The Commission consistently has confirmed this approach with respect to Internet access
services. When the Commission first classified cable modem services as information services in
its Cable Modem Declaratory Ruling, it tentatively concluded that the legal classification of
Internet access service “should not affect the right of cable operators to access rights-of-way as
necessary to provide cable modem service or to use their previously franchised systems to
provide cable modem service.”” When the Commission classified cable modem service as a
telecommunications service in 2015, and again when it reclassified cable modem service as an
information service in the 2018 RIF Order, it reached the same conclusion.® Many courts have
likewise affirmed that Title VI cable franchises authorize cable operators to provide non-cable
services without additional franchise or fee payments to state or local authorities.®

Similar protections apply with respect to any telecommunications services a cable
operator offers over a franchised cable system. Section 621(b)(3)(A) prohibits a franchising

4 See 5 U.S.C. § 554(e) (“The agency, with like effect as in the case of other orders, and in its sound discretion,
may issue a declaratory order to terminate a controversy or remove uncertainty.”).

> See Comments of NCTA — The Internet & Television Association, at 24-25, 30-32 (filed Jan. 17, 2018) (NCTA
Comments); NCTA May 3 Letter at 3-4.

6 47 U.S.C. § 544(b)(1) (emphasis added).

7 Inquiry Concerning High-Speed Access to Internet Over Cable and Other Facilities, Declaratory Ruling and
Notice of Proposed Rulemaking, 17 FCC Rcd 4798, 4849-50 { 102 (2002) (Cable Modem Declaratory Ruling).

8 Protecting and Promoting the Open Internet, Report and Order on Remand, Declaratory Ruling, and Order, 30
FCC Rcd 5601, 5804 {433 n.1285 (2015) (Title 11 Order) (the classification of Internet access as a
telecommunications service should not serve as “justification for a state or local franchising authority to require
a party with a franchise to operate a ‘cable system’ . . . to obtain an additional or modified franchise in
connection with the provision of broadband Internet access service, or to pay any new franchising fees in
connection with the provision of such services.”); Restoring Internet Freedom, Declaratory Ruling, Report &
Order, and Order, 32 FCC Rcd 311, 426-28 11 194-95 (2018) (RIF Order) (reaffirming the need for “a uniform
set of federal regulations, rather than by a patchwork that includes separate state and local requirements” and
expressly preempting “entry and exit restrictions.”).

%  See, e.g., Comcast Cable of Plano, Inc. v. City of Plano, 315 S.W.3d 673, 680 (Tex. Ct. App. 2010) (“We
conclude that § 542(b) unambiguously prohibits the City from charging Comcast any franchise fee on revenues
generated from services that are furnished over its cable system and are not ‘cable services.””); City of Chicago
v. Comcast Cable Holdings, L.L.C., 900 N.E.2d 256 (lll. 2008); Par. of Jefferson v. Cox Commc’ns La., LLC,
No. Civ.A. 02-3344, 2003 WL 21634440 (E.D. La. July 3, 2003); City of Cincinnati v. Time Warner Cable,
Inc., No. C-1-07-724, 2008 WL 11352596, at *4, *7 (S.D. Ohio July 1, 2008) (determining that Section 622(b)
“clearly now provides that the franchise fee on the entire system cannot exceed five percent of the revenues
derived from the provision of cable services only,” and holding that the statute does not “permit the imposition
of two franchise fees—one for cable services and one for non-cable services”) (emphasis added).
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authority from imposing any requirement for telecommunications services as part of a cable
franchise under Title VI. Section 621(b)(3)(B) similarly precludes a franchising authority from
imposing any requirement “that has the purpose or effect of prohibiting, limiting, restricting or
conditioning the provision of a telecommunications service by a cable operator . .. .”*® And
Section 621(b)(3)(D) states that a franchising authority “may not require a cable operator to
provide any telecommunications service or facilities . . . as a condition of the initial grant of a
franchise, a franchise renewal, or a transfer of a franchise.”*! As one court has explained, the
Telecommunications Act of 1996 (1996 Act) reflects a clear federal policy “that market
competition, rather than state or local regulations, would primarily determine which companies
would provide the telecommunications services demanded by consumers. To carry out this goal,
Congress adopted sweeping restrictions on the authority of state and local governments to limit
the ability of telecommunications companies to do business in local markets.”*?

Likewise, the offering of non-cable services over a cable system cannot be used as an
excuse for local governments to impose additional fees beyond the cable franchise fee. In the
1996 Act, Congress amended Section 622 to cap the amount of compensation that franchising
authorities can require for use of the public right-of-way to 5% of the cable operator’s revenues
from “cable services.” That cap serves to limit all fees for all uses of the cable system; it
includes any “franchise fees paid by a cable operator with respect to any cable system” and
covers “any tax, fee, or assessment of any kind.”*?® Courts have confirmed that Congress added
this limitation to promote the use of cable systems for the provision of non-cable services
without additional fees or burdens imposed by state and local governments.** Moreover, the
Commission has specifically stated that franchising authorities may not assess additional fees on
broadband services provided over cable systems, regardless of whether such services are
classified as information services or telecommunications services.®

1047 U.S.C. § 541(0)(3)(A), (b)(3)(B). Section 621(b)(3)(C) further provides that a franchising authority may not
order a cable operator or affiliate to discontinue the provision of a telecommunications service for lack of a
franchise for telecommunications services; see also AT&T Corp. v. City of Portland, 216 F.3d 871, 878-79 (9th
Cir 2000) (finding that no franchise is required to offer cable broadband service), overruled on other grounds by
Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967 (2005).

11 47 U.S.C. § 541(b)(3)(D).

12 Bell Atl.-Md., Inc. v. Prince George’s Cty., 49 F. Supp. 2d 805, 813 (D. Md. 1999) (internal citation omitted),
vacated on other grounds, 212 F.3d 863 (4th Cir. 2000) (internal citation omitted).

1347 U.S.C. 88 542(b), 542(g)(1).
14 See supran.9.

15 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4849-50 { 102 (tentatively concluding that “Title VI does not
provide a basis for a local franchising authority to impose an additional franchise on a cable operator that
provides cable modem service”); Title Il Order, 30 FCC Rcd at 5804 { 433 n.1285 (2015) (noting that the
reclassification of broadband is not grounds to require a cable operator “to obtain an additional or modified
franchise in connection with the provision of broadband Internet access service, or to pay any new franchising
fees in connection with the provision of such services™).
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Notwithstanding these guardrails, cable operators are encountering demands by local

governments for new authorizations and fees beyond the cable franchise and routine permits.
For example:

The Oregon Supreme Court in City of Eugene v. Comcast rejected a challenge to the
city’s 7% fee on broadband and telecommunications revenue, notwithstanding clear
language in Commission orders prohibiting such fees.'® In its wake almost two dozen
Oregon cities have adopted or reinterpreted ordinances to impose fees on gross revenues
from broadband and other services in addition to the fees already imposed under cable
franchises.

Some Ohio communities have adopted right-of-way ordinances that impose additional
franchising requirements, over and above the state issued franchise process, including
new fees and extensive applications.

Some California communities have presented cable and video providers with sidecar
franchising/encroachment agreements that seek to impose obligations and extract fees
above and beyond those in existing state-issued franchises. Some communities are also
attempting to pass through to cable and video providers surveying costs that are required
by California statute. This pass-through adds $2000 to the cost of any construction
permit that involves underground excavation work.

Some communities in North Carolina are attempting to circumvent limits on the fees they
can charge by requiring cable operators to sign new agreements that impose new payment
obligations to place facilities in the right-of-way.

In eastern Kentucky, several municipalities have proposed requiring a new authorization
for use of the right-of-way to provide non-cable services, including broadband. The
proposal would require payment of fees on non-cable gross revenue in addition to cable
franchise fees.

A town in West Virginia recently passed an ordinance that requires an annual rental fee,
on top of the existing cable franchise fee, for the installation of facilities in the public
right-of-way.

One New York community has demanded a separate authorization and hundreds of
thousands of dollars in additional fees (beyond the cable franchise fee) for a franchised
cable operator to deploy small, unobtrusive broadband equipment from its cable strand.

The Commission should address these sorts of unlawful demands by adopting a

declaratory ruling clarifying that local authorities may not require additional franchises, fees,
conditions or authorizations beyond a Title VI cable franchise and routine, straightforward
permits for the placement of the cable system (and equipment attached thereto) in the public

16 See City of Eugene v. Comcast of Or. Il, Inc., 375 P.3d 446 (Or. 2016) (rejecting challenge to municipal license
fee of 7% on broadband and telecommunications revenues).
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right-of-way, or for the offering of new services over such facilities. Such a ruling should
confirm that a franchise granting authority to build a “cable system,” as defined in Section 602
and interpreted by Congress, the Commission, and courts,*’ includes authority to install and
operate, as a part of the cable system, communications equipment to provide additional non-
cable services without obtaining a separate franchise or authorization or paying additional fees.

The declaratory ruling should explicitly state that local authorities may not require cable
operators to obtain separate authorization beyond the cable franchise for the placement of small
wireless equipment on a cable system. When such equipment is mounted on existing, already
approved, cable facilities, there is no meaningful additional burden on the public right-of-way.
Local authorities are not free to regulate a cable operator’s choice between wired and wireless
equipment to deliver service.'® Consequently, given the clear limits on franchising authority
control regarding the services provided by a franchised cable operator using this equipment —
including broadband Internet access service that the Commission has said should be free of local
regulation — there is no basis for requiring a separate authorization for these wireless facilities.

With respect to fees, the Commission should reaffirm that the federal 5% cap on cable
service franchise fees establishes an upper limit on the imposition of franchise fees (or equivalent
taxes or fees such as those at issue in the Eugene case) on franchised cable operators for use of
the public right-of-way for the provision of cable and non-cable services and that franchised
cable operators should not be required to pay more than 5% of their cable service revenue for the
operation of their systems.'® For broadband Internet access in particular, this would align with
the longstanding “light touch” policy for information services, as recognized by Congress in the

17 See supra n.2.

18 See 47 U.S.C. § 544(e) (“No State or franchising authority may prohibit, condition, or restrict a cable system’s
use of any type of subscriber equipment or any transmission technology.”). Congress specifically curtailed such
local authority to avoid “the patchwork of regulations that would result from a locality-by-locality approach,”
and to promote “today’s intensely dynamic technological environment.” H.R. Rep. No. 104-204, at 110 (1995),
as reprinted in 1996 U.S.C.C.A.N. 11, 78. In implementing this provision, the Commission determined that
Congress intended to allow cable systems to deploy wired and wireless facilities of their own choosing, and that
“local authorities may not control whether a cable operator uses . . . coaxial cable, fiber optic cable, or
microwave radio facilities.” Implementation of Cable Act Reform Provisions of the Telecommunications Act of
1996, Report and Order, 14 FCC Rcd 5296 { 141 (1999).

19 The Commission is specifically charged with “the ultimate responsibility for ensuring” the statutory franchise
fee limits established by Congress are implemented. See ACLU v. FCC, 823 F.2d 1554, 1574 (D.C. Cir. 1987)
(holding that the Commission has “the ultimate responsibility for ensuring a ‘national policy’ with respect to
franchise fees”); City of Arlington v. FCC, 569 U.S. 290, 307 (2013) (“It suffices to decide this case that the
preconditions to deference under Chevron are satisfied because Congress has unambiguously vested the FCC
with general authority to administer the Communications Act through rulemaking and adjudication.”); All. for
Cmty. Media, 529 F.3d 763 (interpreting Section 622).
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1996 Act?® and reaffirmed recently by the Commission.?! The Commission should declare that,
because a cable franchise already provides a cable operator with the authorization to use the
right-of-way for cable and non-cable services, cable service franchise fees more than fully
compensate local governments for right-of-way use and any additional authorization, fee, or tax
would be duplicative and prohibited.

In addressing this issue, the Commission should explicitly state that the Eugene court
erred when it held that Comcast’s existing cable franchise did not authorize the use of Comcast’s
cable system to provide broadband service and that the fee assessed by the city was not subject to
the 5% franchise fee cap under Title VI. The court disregarded statutory language regarding the
scope of a Title VI franchise and misconstrued the Commission’s statement in the Title Il Order
that local franchising authorities did not have the authority to “require a party with a franchise to
operate a ‘cable system’ . .. to obtain an additional or modified franchise in connection with the
provision of broadband Internet access service, or to pay any new franchising fees in connection
with the provision of such services.”?? The court’s suggestion that this passage addressed only
additional cable franchises and cable franchise fees, but not additional franchises or fees required
for broadband service, is the opposite of what the Commission and Congress intended.?®

2. Slow Permitting for Equipment Installation. Relatedly, the Commission should
declare that local governments may not abuse routine permitting processes for construction
activity as a backdoor way of extracting unwarranted authorizations and fees from cable
operators and otherwise delaying the deployment of new facilities. While local governments
have authority to require a franchised cable operator to obtain a permit before digging up their
streets, Title V1 establishes clear limits on that authority. In particular, Section 624(e) prohibits

20 See 47 U.S.C. § 230(b) (stating that it is the policy of the United States to “promote the continued development
of the Internet” and to “preserve the vibrant and competitive free market that presently exists for the Internet . . .
unfettered by Federal or State regulation”) (emphasis added); Telecommunications Act of 1996, Pub. L. No.
104-104, § 706, 110 Stat. 56, 153 (codified at 47 U.S.C. § 1302(a)) (directing the Commission to encourage the
deployment on a reasonable and timely basis of broadband to all Americans by “remov[ing] barriers to
infrastructure investment™).

2L See, e.g., RIF Order, 32 FCC Rcd at 431 1 202 (describing “longstanding federal policy of nonregulation for
information services” and the concomitant preemption of state regulation of such services); Petition for
Declaratory Ruling That Pulver.com’s Free World Dialup Is Neither Telecommunications Nor a
Telecommunications Service, Memorandum Opinion and Order, 19 FCC Rcd 3307, 3315-16 1 16 (2004)
(“[F]ederal authority has already been recognized as preeminent in the area of information services, and
particularly in the area of the Internet and other interactive computer services, which Congress has explicitly
stated should remain free of regulation.”).

22 Title 11 Order, 30 FCC Rcd at 5804 433 n.1285 (emphasis added). The Commission reached the same
conclusion in the subsequent RIF Order. See supra n.8.

2 See Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 708 (1984) (“[A]s we have repeatedly explained, when
federal officials determine, as the FCC has here, that restrictive regulation of a particular area is not in the
public interest, States are not permitted to use their police power to enact such a regulation.”) (internal quotation
marks and citations omitted); City of Minneapolis v. Time Warner Cable, Inc., No. Civ. 05-994 ADM/ADB,
2005 WL 3036645 (D. Minn. Nov. 10, 2005), at *6 (holding that “a fee of virtually any kind targeting cable
providers . . . is a franchise fee,” and that “[c]ongressional intent is completely defeated if a franchising
authority can simply cite to another federal law or state law as authority to charge what Congress forbids”).
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local governments from limiting the use of particular transmission technologies or subscriber
equipment, including by conditioning or restricting the use of wireless transmissions.
Notwithstanding the statute, cable operators are facing unwarranted impediments in their efforts
to deploy state-of-the-art broadband networks as a result of abusive permitting requirements:

One California community refused to issue permits until the cable operator signed a
separate agreement limiting the amount of time the cable operator’s facility can be in the
right-of-way and requires the cable operator to turn those facilities over to the
municipality (its competitor) at the end of the agreement if the City chooses not to renew
the agreement.

One New York community has refused to grant a routine permit for cable system
equipment for 13 months (and counting), as compared to the 30-60 day periods typical
for routine right-of-way permits, while a separate New York community demanded a
$20,000 payment, over and above the cable franchise fee, for the franchised cable
operator to site a fiber cabinet needed to upgrade its network.

In one Arizona community, recurring delays in the permitting review process have
delayed the installation of residential and commercial broadband service by many
months.

A community in Washington refused to issue permits for additional facilities on
franchised cable infrastructure claiming that “Internet of Things” service equipment was
not authorized under the long-standing cable franchise because the equipment did not
support any cable service purpose.

A community in Oregon has refused to issue permits allowing installation of Wi-Fi
equipment on cable facilities, on the grounds that the equipment does not support cable
service, even though the equipment is used in part to allow cable subscribers to watch
subscription video programming on their mobile devices.

Local officials in one Arizona county have delayed issuing construction permits to place
fiber needed to serve cell sites on the grounds that transmission of cellular data is not
covered by the cable franchise.

In response to these abuses, and for the same reasons outlined above, the Commission

should declare that: (1) a franchising authority cannot refuse to process permit requests on the
ground that the equipment can be used for non-cable services, including wireless services; (2) a
provider may not be required to obtain additional approval or consent from the franchising
authority, other than generally applicable traffic control permits, for lashing communications
facilities to facilities already installed under a cable franchise;* (3) new facilities to be installed

24

These installations place no additional burden on the right-of-way and there is no basis for requiring approval of
the franchising authority for each installation. See, e.g., NCTA Comments at 2 (“[T]he Commission’s policy of
encouraging unrestricted overlashing, including its decision to prohibit prior approval requirements for
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as part of a franchised cable system in the public right-of-way may be subject only to generally
applicable permit provisions addressing time, place and manner of access for construction that
will disrupt use of the right-of-way and should be processed in a timely manner; and (4) any fees
for routine permits should be limited to the actual cost of processing and reviewing the permit.?®

The relief that NCTA is seeking with respect to these permitting issues is analogous to
the types of measures that wireless carriers have proposed to facilitate the placement of small
wireless facilities.?® The Commission’s goal should be to promote broadband by all types of
providers using all types of technologies. To the extent that deployment requires local permits,
permit requests should be reviewed promptly, subject to a shot clock, and fees should be used to
recover costs, not as a municipal profit center, consistent with longstanding Commission policy
and congressional intent.?’

3. Refusal to Provide Access to Utility Easements. In addition to deploying facilities
in the public right-of-way, cable operators also require access to utility easements when they
deploy facilities. In the early days of cable deployment, the right of a cable operator to use
existing utility easements had to be adjudicated on a state-by-state basis as a matter of common
law.?® But in the 1984 Cable Act, Congress created a statutory right for cable operators to access
and share in the use of existing, compatible easements and in doing so established a national
policy that precludes the application of a patchwork of sometimes conflicting or abstruse state

overlashing, is a critical element of the regulatory foundation on which hundreds of billions of dollars of new
investment have been made.”).

% Any permit fees that are above the cost of processing and reviewing the permit should be considered franchise
fees for purposes of the 5% cap because they are inherently de facto fees for the right to install in the right-of-
way. See 47 U.S.C. 8542(9)(2)(A) (requiring that even a generally applicable tax, fee, or assessment be
considered a “franchise fee” where it is “unduly discriminatory against cable operators or cable subscribers™);
Robin Cable Sys., L.P. v. City of Sierra Vista, 842 F. Supp. 380 (D. Ariz. July 23, 1993) (finding that the term
“franchise fee” should be construed “broadly” and that exceptions should be construed as “narrowly tailored,”
and concluding that “[a]ny substantial fee charged on top of the annual license fee is inconsistent with the Cable
Act.”).

% See, e.g., Letter from Scott Bergmann, Senior Vice President - Regulatory Affairs, CTIA, to Marlene Dortch,
Secretary, Federal Communications Commission, WT Docket No. 17-79 (filed May 18, 2018) (“CTIA urged
the Commission to establish clear timelines for the entire local review process, with enforceable remedies;
clarify actions that prohibit or have the effect of prohibiting wireless service; and ensure that fees charged by
state and local governments are cost-based, non-discriminatory, and transparent.”).

27 See, e.g., Amendment of Part 74, Subpart K, of the Commission’s Rules and Regulations Relative to Community
Antenna Television Systems, Report and Order, 36 F.C.C.2d 141, § 185 (1972) (“[M]any local authorities appear
to have exacted high franchise fees more for revenue-raising than for regulatory purposes. . .. The ultimate
effect of any revenue-raising fee is to levy an indirect and regressive tax on cable subscribers.”); 129 Cong.

Rec. S8254 (daily ed. June 13, 1983) (statement of Sen. Goldwater) (“The overriding purpose of the 5-percent
fee cap was to prevent local governments from taxing private cable operators to death as a means of raising
local revenues for other concerns.”); S. Rep. No. 98-67, at 25 (1983) (“The committee feels it is necessary to
impose such a franchise fee ceiling because the committee is concerned that, without a check on such fees, local
governments may be tempted to solve their fiscal problems by what would amount to a discriminatory tax not
levied on cable’s competitors.”).

28 See NCTA Comments at 10 n.23.
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property laws. Specifically, Section 621(a)(2) of the Communications Act provides that “[a]ny
franchise shall be construed to authorize the construction of a cable system over public rights-of-
way, and through easements, which is within the area to be served by the cable system and which
have been dedicated for compatible uses.”?® The legislative history accompanying Section
621(a)(2) adds that “[a]ny private arrangements which seek to restrict a cable system’s use of
such easements or rights-of-way which have been granted to other utilities are in violation of this
section and not enforceable.”3°

Key cases have held that this right cannot be restricted by private agreements,* and the
Commission has held that cable operators have the right under Section 621 to access any
compatible easement within their franchise areas, including those used by a utility.?
Nevertheless, the old obstacles are resurfacing and cable operators are being deprived of the
ability to deploy facilities in utility easements in violation of Section 621(a)(2) of the Act and the
Commission’s precedent applying that provision:

e Utilities in South Carolina and the state’s Highway Department are asserting that the
easements underlying poles and rights-of-way may not be used unless the cable operator
is specifically named in the easement.

e The West Virginia Department of Highways is considering requiring that cable operators
obtain a separate license agreement, in addition to existing local franchise authorization,
for use of state-controlled rights-of-way in order to generate additional revenue for the
state.

Such state actions interfere with the ability of cable operators to deploy facilities for the
benefit of consumers. The Commission should address these concerns by adopting a declaratory
ruling that, in addition to their rights under state property law, franchised cable operators have
the right under Section 621(a)(2) to utilize compatible utility easements, regardless of the
services provided over the cable system, and that owners of private easements may not engage in
discriminatory behavior or restrict a franchised cable operator’s rights to utilize compatible
easements for such purposes.® The Commission should make clear that, with limited exceptions
for wiring inside multiple dwelling units, these federal rights do not depend on whether the
easement is public or private or whether it is formally dedicated, filed, registered, or whatever
other technical procedure may be called for by state property law. The fact that a utility

2 47 U.S.C. § 541(a)(2) (emphasis added).
%0 H.R. Rep. No. 934, 98th Cong., 2d Sess. 59, reprinted in 1984 U.S.C.C.A.N. 4655, 4696.

3L See Centel Cable Television Co. of Fla. v. Thos. J. White Dev. Corp., 902 F.2d 905, 908-09 (11th Cir. 1990)
(finding a private agreement prohibiting a cable provider from using utility easements across private roads
violated the Act); Centel Cable Television Co. of Fla. v. Burg & DiVosta Corp., 712 F. Supp. 176, 177-78 (S.D.
Fla. 1988) (recognizing a cable operator’s federal right to access utility easements in a new development and
rejecting a requirement to enter into a separate “right-of-entry” agreement).

%2 Implementation of the Provisions of the Cable Communications Policy Act of 1984, 58 RR2d 1, {1 78-80
(1985).

3 See NCTA Comments at 8-11.
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“easement” may not be recorded as such, “dedicated,” or even be an “easement” at all does not
mean that it is not divisible for shared use. Utility land use rights might be held in fee, or as
easements, or with no paperwork at all, and be equally subject to shared use.3* Finally, cable
operators should have access to easements under the terms and conditions of existing easement
agreements, without being required to negotiate a new agreement with the grantor of the
easement.

4. Forced Relocation of Facilities. Some communities have prohibited a cable operator
from upgrading its existing aerial lines with fiber, even if all other providers are allowed to
remain on the poles. Operators also have experienced situations where a franchising authority
will impose relocation costs and reimburse those costs for some providers, but not for cable
operators. While requiring relocation of aerial facilities may be a defensible policy in some
cases (such as a road widening project or similar public works project), discrimination among
providers is not. For example:

e Despite exceptions in the state law, local communities in Florida have pressured service
providers to accommodate relocation expenses without compensation.

e A Montana community refused to enter into standard franchise language committing to
reimburse a provider if it reimburses other users of the rights-of-way for city-mandated
relocation of facilities. Given that Montana law mandates reimbursement of other
entities for such relocations, it is apparent the City was seeking to treat the provider
differently than other rights-of-way users.

To address these concerns, the Commission should adopt a declaratory ruling that any
costs incurred by a cable operator and not reimbursed by a franchising authority in connection
with any discriminatory forced relocation of facilities are considered franchise fees for purposes
of Title V1.>> Such a ruling should cover both discrimination as to the relocation requirement
(i.e., where only some parties are required to relocate facilities) and discrimination as to
reimbursement of costs (i.e., where only some parties are reimbursed). Both types of
discrimination have the effect of penalizing cable operators and costs attributable to both types of
policies should be counted toward the statutory cap on franchise fees.

3 See, e.g., Gilpin v. Blake, 712 P.2d 1051, 1055 (Colo. Ct. App. 1985) (finding an “implied easement of
necessity” based on an interest in real property that arose from investment-backed usage).

3 Under Section 622, “a tax, fee, or assessment which is unduly discriminatory against cable operators or cable
subscribers,” even a tax, fee, or assessment of general applicability, counts as a franchise fee and therefore
should be subject to the statutory 5% cap. 47 U.S.C. § 542(g)(2)(A).
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1. THE COMMISSION HAS ADDITIONAL AUTHORITY UNDER SECTION 253
TO STREAMLINE STATE AND LOCAL OBLIGATIONS THAT ARE
HINDERING DEPLOYMENT

While Title VI gives the Commission ample authority to grant the relief requested by
NCTA, the statutory preemption of entry barriers need not be grounded solely in Title VI.3¢ As
part of the 1996 Act, Congress likewise sought to limit burdens on all telecommunications
providers by enacting Section 253. Section 253(a) prohibits state or local governments from
adopting any telecommunications regulation that “materially inhibits or limits the ability of any
competitor or potential competitor to compete in a fair and balanced regulatory environment.”*’
Section 253(c) further clarifies that any such local regulation must be “competitively neutral and
nondiscriminatory” and limited to providing “fair and reasonable compensation” for the use of
the public right-of-way.®

Many of the situations described in this letter could be addressed through the
Commission’s authority under Section 253. For example, it cannot be considered “fair and
reasonable,” or “competitively neutral and nondiscriminatory” for state and local governments to
require further “compensation” from cable operators for deploying fiber or other
communications facilities that could be — and in many cases are3® — used for telecommunications
services when those cable operators already pay more than “fair and reasonable compensation”
for their use of the public right-of-way. Such fees are particularly unfair and unreasonable where
the provision of new services has no incremental impact on the public right-of-way. Removing
these barriers is not only fully supported by well-established precedent and authority, it is
consistent with the longstanding federal policy of non-regulation of information services.*

% NCTA Comments at 27-30; Comments of Comcast Corp., WC Docket No. 17-84, at 14-16 (filed Jan. 17,
2018); Comments of Charter Communications, Inc., WT Docket No. 17-79, WC Docket No. 17-84, at 24-26,
29-32 (filed June 15, 2017); Reply Comments of Comcast Corp., WC Docket No. 17-84, at 15-18 (filed Feb.
16, 2018).

37 See California Payphone Association Petition for Preemption of Ordinance No. 576 NS of City of Huntington
Park, California Pursuant to Section 253(d) of Communications Act of 1934, Memorandum Opinion and Order,
12 FCC Rcd 14191, 14206 § 31 (1997); Accelerating Wireline Broadband Deployment by Removing Barriers to
Infrastructure Investment, Notice of Proposed Rulemaking, Notice of Inquiry, and Request for Comment, 32
FCC Rcd 3266, 3299 1108 (2017); TCG N.Y., Inc. v. City of White Plains, 305 F.3d 67, 76 (2d Cir. 2002);
Global Network Commc’ns, Inc. v. City of New York, 562 F.3d 145, 152 (2d Cir. 2009) (noting conclusion in
TCG v. White Plains that municipality had violated federal law by “undertaking to regulate telecommunications
beyond the scope of its lawful authority to regulate the use of the public rights-of-way”); Bell Atl. Md., 49 F.
Supp. 2d at 819 (holding that federal law “restricts the regulatory authority of local governmentsto . . .
activities that relate to the physical alteration, occupation, and restoration of the public rights-of-ways” and
prohibits fees and burdens unrelated to the “use of public rights-of-way™), vacated on other grounds, 212 F.3d
863 (4th Cir. 2000); AT&T Commc’ns of Sw., Inc. v. City of Austin, 975 F. Supp. 928, 941 (W.D. Tex. 1997)
(“The City’s only legitimate interest under federal and [state] law is to regulate its public rights-of-way.”),
vacated on other grounds, 235 F.3d 241 (5th Cir. 2000).

% 47 U.S.C. § 253(c), (d); TCG N.Y., 305 F.3d at 76-77.

3 See NCTA May 3 Letter at 2 n.10 (explaining that “[m]any cable operators provide telecommunications
services on a common carrier basis”).

40 See supra n.22.
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Section 230(b) of the Communications Act and Section 706 of the 1996 Act embody the same
congressional intent to reduce local barriers to competition and to promote the provision of
information services.*!

CONCLUSION

The Wireline Infrastructure proceeding presents the Commission with the opportunity to
expand broadband and advance the infrastructure supporting 5G by reconfirming the broad scope
of services authorized under Title VI cable franchises and the strict limitations on scope of local
authority over non-cable services. The Commission should address all of these issues in this
docket by means of a declaratory ruling, on its own motion, to clarify the meaning of these terms
in the Communications Act.

Respectfully Submitted,
/s/ Rick Chessen

Rick Chessen

cc (via email): Matthew Berry
Nicholas Degani
Jay Schwarz
Brooke Ericson
Amy Bender
Jamie Susskind
Travis Litman
Kris Monteith
Lisa Hone
Daniel Kahn
Adam Copeland
Deborah Salons
Michelle Carey
Martha Heller
Holly Saurer

4 See supran.21.
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CHAMBER OF COMMERCE
OF THE
UNITED STATES OF AMERICA

WiLLiAM L. KOVACS
SENIOR VICE PRESIDENT
ENVIRONMENT, TECHNOLOGY &
REGULATORY AFFAIRS

1615 H STREET, NW
WASHINGTON, DC 20062
(202) 463-5457

October 5, 2017

VIA ELECTRONIC FILING

Ms. Marlene Dortch

Secretary

Federal Communications Commission
445 12" Street, NW

Washington, DC 20554

Re:  Notification of Ex Parte. Restoring Internet Freedom (WC Docket No. 17-
108); Accelerating Wireline Broadband by Removing Barriers to
Infrastructure Development (WC Docket No. 17-84); Deployment
Streamlining Deployment of Small Cell Infrastructure (WT Docket No. 16-
421);

Dear Ms. Dortch:

The U.S. Chamber of Commerce (“‘Chamber”), the world’s largest business federation
representing the interests of more than three million businesses of all sizes, sectors, and regions,
as well as state and local chambers and industry associations, and dedicated to promoting,
protecting, and defending America’s free enterprise system, submits this ex parte notification.

On Tuesday, October 4, 2017, Jordan Crenshaw, Assistant Policy Counsel, met with
Commissioner Brendan Carr and Nathan Leamer, Legal Advisor to Chairman Ajit Pai, to discuss
the status of the above-referenced open proceedings. The Chamber advocated for the need to
expeditiously remove the Title II “common carrier” designation for broadband providers while
preserving the principles of net neutrality. Additionally, the Chamber discussed the importance
of rural broadband and that one of the ways to address the digital divide would be to preempt
localities from charging duplicative and unreasonable fees to site telecommunications equipment
on public rights of way.

Pursuant to section 1.1206 of the Commission’s rules, this ex parte letter is being filed
electronically for inclusion in the record of the above-referenced proceedings.

Sincerely,

Y] S

William L. Kovacs
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WORKING GROUP ~&

Broadband Deployment
Advisory Committee (BDA

This report summarizes the consensus reached by the
BDAC’s Removal of State and Local Barriers Working Group.
These recommendations are being made to the full BDAC
for its consideration, and may not be the final
recommendations that BDAC ultimately makes to the
Federal Communications Commission.

This is a record of the Broadband Deployment Advisory
Committee. Its disclosure to the public is governed by the
federal Freedom of Information Act, 5 U.S.C. § 552. Consul
with the Federal Communications Commission prior to
releasing this record under state records laws.

ary 10, 2018




On January 31, 2017, the Federal Communications Commission (FCC or Commission)

established the Broadband Deployment Advisory Committee (BDAC) to “make

recommendations to the Commission on how to accelerate the deployment of high-speed

Internet access, or “broadband,” by reducing and/or removing regulatory barriers to

infrastructure investment.”” To facilitate BDAC’s endeavors, the Commission created five

Working Groups comprised of BDAC members as well as other selected individuals. Each of

these Working Groups was tasked with analyzing specific topics to develop recommendations

including possible recommendations for further study.

On May 16, 2017, the Commission announced the membership of the BDAC Removing State
and Local Regulatory Barriers Working Group (“Barriers WG”). It was tasked to’—

1)

2)

3)

Identify patterns of specific instances of actions at the state and local level that serve as
barriers to broadband deployment, such as deployment moratoria, unfair or
burdensome rights-of-way negotiation and approval processes, excessive fees and other
costs, unreasonable conditions, and bad faith negotiation practices. The Working Group
will provide policy recommendations to the Commission on how to address the patterns
of specific instances identified.

Identify examples and discuss the consequences of local governmental restrictions that
may “prohibit or have the effect of prohibiting” service by, for example, requiring
“undergrounding for wireless facilities,” placing restrictions on the placement of
communications facilities in a right of way, prohibiting upgrades to facilities, and
prohibiting the placement of new poles in a right-of-way, and to recommend solutions.

Examine the extent to which municipalities may single out communications-related
deployments for more burdensome treatment than other deployments that have the
same or similar impacts on land use, and make policy recommendations for addressing
such disparate outcomes.

Y Fcc Announces the Establishment of the Broadband Deployment Advisory Committee and Solicits Nominations for
Membership, DA 17-110, Public Notice (rel. Jan. 31, 2017).

2 FCC staff instructed the Working Group to focus only on policy recommendations, not on a legal analysis or legal
recommendations. Also, the FCC staff informed to the Working Group that its scope did not include Tribal matters.



BACKGROUND

Broadband access is an increasingly essential component of modern life. It delivers important
civic, educational, and recreational benefits and is an important driver of economic growth. To
date, broadband has been deployed via a range of different technologies (wireline, fixed
wireless, mobile) and has been deployed by a number of providers, including incumbent local
exchange carriers (ILECs), competitive local exchange carriers (CLECs), cable companies, and
wireless providers, all of whom operate under different federal and state regulatory regimes.
These networks are constantly evolving. Indeed, new services, such as 5G wireless services, are
on the horizon.

Deploying new broadband networks and upgrading existing ones is not easy. The deployment
of broadband entails local franchising, zoning, permitting and access to rights-of-ways (ROW) as
well as clearing environmental and historical approvals. These processes are generally overseen
by each local government, and, in some instances, can act as barriers to the timely deployment
of broadband. There are also instances when broadband providers delay the process by failing
to provide all the necessary materials requested by a local government. Not all delays,
however, are intentional. In many instances, local governments simply lack the resources or
expertise to act on requests in a timely manner or otherwise develop deployment-friendly
policies. In some cases, state governments have enacted regulations to direct and guide
localities in carrying out their oversight of broadband deployment.

Recognizing the complexities of deploying broadband and the challenges faced by stakeholders
in the public and private sectors, the Commission opened two proceedings to explore how it
might accelerate broadband infrastructure deployment by, among other things, addressing
regulatory barriers to wireline and wireless broadband infrastructure deployment consistent
with the law and public interest.® These proceedings elicited hundreds of comments from a
range of stakeholders that provided key insights into the kinds of barriers and impediments to
deployment that currently exist: (1) unjustified deployment moratoria; (2) unreasonable delays
in negotiations and approvals for ROW agreements and permitting (delays caused by both
providers and localities); (3) fees perceived as excessive or duplicative; (4) conditions or
requirements perceived as unreasonable in the context of granting access to ROW, permitting,
construction, or licensure; and (5) bad faith conduct in negotiations on both sides. While the
Working Group reviewed all comments submitted in these proceedings, many comments fell
outside the scope of the Working Group.

3 Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Investment, WC Docket No.
17-84, Notice of Proposed Rulemaking, Notice of Inquiry, and Request for Comment, FCC 17-37 (rel. Apr. 21, 2017).
Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment, WT Docket No.
17-79, Notice of Proposed Rulemaking and Notice of Inquiry, FCC 17-38 (rel. Apr. 21, 2017).



Leveraging the information included in these comments, along with the expertise and
experiences of its members, the Working Group identified patterns of behavior that act as
barriers to timely broadband deployment.



RESULTS IN BRIEF

State and local governments and broadband providers share the same goal—providing
broadband service to as many communities and end users as possible. Successful partnerships
between these parties are thus critical to ensuring universal broadband connectivity by way of
a predictable and straightforward deployment process.

Oftentimes, local governments and broadband providers are able to come to an agreement
regarding the deployment of broadband within local communities. However, in some cases,
whether intentionally or unintentionally, actions or inactions by parties hinder deployment.
These barriers, and the reasons for their existence, vary from locality to locality. Indeed, while a
locality’s actions (or lack thereof) may act as a barrier to deployment, the locality may have
cogent reasons for the existence of this barrier. Any process employed should recognize
legitimate safety and aesthetic concerns of localities, while recognizing that providers cannot
feasibly accommodate unique demands from each of the thousands of local governments.

The Working Group has identified the following six patterns that constitute regulatory barriers
to broadband deployment. These have been grouped into the following categories: Ambiguity;
Discrimination; Excessive Fees; Inflexibility; Inordinance; and Noncompliance (see Principal
Finding section below for more descriptive detail on these barriers). To address these barriers,
the Working Group offers the following recommendations (which are discussed in more detail
in the Recommendation section below) to the FCC for consideration:

1) Encourage earlier and more comprehensive collaboration between broadband providers
and local officials by: (1) promoting the creation and use of a “Broadband Ready”
checklist, with input from all stakeholders, to facilitate improved, expedited information
flow; and/or (2) publishing model codes.

2) Provide clarity on what actually constitutes an “excessive” fee for ROW access and use,
and encourage greater transparency of fees.

3) Study whether a streamlined mediation and arbitration process administered by a
neutral third-party (similar to a process detailed in 47 USC §252) would expedite
deployment by resolving disputes more quickly.

4) Explain its approach to preemption decisions so that all stakeholders are on notice
regarding the potential role of this action in removing state and local regulatory barriers
to broadband deployment.

5) Explore how to leverage other expert stakeholders to provide localities and states with
opportunities for acquiring the knowledge and skills needed to streamline the
deployment of new broadband networks.



PRINCIPAL FINDINGS

While state/local governments and broadband providers share the same goal of providing
broadband service to as many communities and end users as possible, they also have interests
that may conflict with each other. Many of the delays in deploying broadband exist as a result
of the friction between localities and broadband providers having competing economic
interests. Localities have an obligation to properly maintain and update public infrastructure as
well as managing the public ROW to balance the needs of competing services such as water,
electricity, and sewers with telecommunications. Therefore, they need to raise the funds in
order to do so—either from taxpayers or from the companies that use the ROW. At the same
time, broadband providers want to quickly deploy technology via public ROW at the lowest cost
possible, on the quickest timeline, with little regulatory burden. Many local governments also
seek to charge what they consider to be “fair market rates” for public infrastructure, while
industry often seeks “at cost” or otherwise predictable, standardized pricing. These competing
interests create natural conflict.

The Working Group has identified the following patterns that can act as barriers to deploying
broadband.

e Ambiquity: This barrier occurs when applications, procedures, and decision/approval
timelines are absent, arbitrary, unclear, unreasonable, or inflexible, which often
manifests as deployment moratoria. (See Appendices A and H).

e Discrimination: This barrier occurs when state or local authorities levy fees or impose
obligations on broadband providers with insufficient transparency, which can result in
discrimination among different network providers. (See Appendix B).

e Excessive Fees: This barrier occurs when fees for access to ROW and local assets are
viewed as unreasonably high relative to the burden on the ROW, duplicative of fees
already paid, or otherwise cannot be measured by some other objective metric. (See
Appendix C).

e Inflexibility: This barrier arises when a local government is either unwilling or unable to
appropriately adjust its review and approval processes to reflect different broadband
technologies or deployment strategies. (See Appendix D).

e Inordinance: This barrier occurs when the conditions, requests, or requirements put
forward by a state or local entity are unreasonable or overly burdensome. (See
Appendix E).



Noncompliance: This barrier occurs when a state or local authority or applicant fails to
enforce or comply with their established rules or procedures. (See Appendix F).

As cited by many in comments to the FCC, broadband providers perceive these barriers as the
cause of delayed broadband deployment and explained that these barriers discourage
investment in communities. For example, uncertainty around fees—how they are set, and how
they compare to fees elsewhere—can result in higher construction costs, which can cause
providers to forgo or delay deployment projects. Such delays, coupled with lack of transparency
in fee structures, even if unintentional, can increase costs to providers and discourage long-
term network investments. Similarly, limited information and untimely communications from
providers can frustrate localities that feel they do not have adequate insight into a provider’s
long term planning of needs, and therefore cannot readily structure deployment workflows.

In many instances, the existence of these impediments is unintentional, stemming from a
number of root causes that, with additional resources and greater collaboration with providers,
could be addressed in a collegial and timely manner. These root causes include:

Lack of Capacity: A government entity might not have the resources or required
technical knowledge to process a request in the time frame expected by the provider.
This may be a seasonal issue or may be an issue relating to the volume of applications.

Lack of Information: Providers may not have provided the necessary information
regarding requirements and expectations of the city, or the local government might not
have the required information, knowledge and/or resources to make a decision.

Lack of Process: The local government might not have a process to cover the type of
application/request presented, especially in cases where new technology is being
deployed.

Lack of Flexibility: Some localities might seem to be inflexible because existing
procedures embody their preferences and values for how networks should be built in
their communities.

Lack of Agreement: Local governments and broadband providers have conflicting goals
and are driven by different incentives, a dynamic that can result in a lack of agreement.
For example, a local government might require a provider to compensate them for
access to ROWs while a broadband provider may believe the proposed compensation is
unreasonable.

Lack of Principles Regarding Fees: There is little guidance on what comprises an
appropriate fee for ROW access and attachments to local assets, even when a provider
already has access to the ROW. In certain cases, authorities may intentionally treat




providers differently based on technologies, in order to extract additional fees and
impose additional obligations.

e Lack of Transparency: Negotiations stall and partnerships fray without insight as to how
fees are calculated, both with respect to the fee itself and why fees might be allocated
differently among providers.

During its analysis of these issues, the Working Group observed fundamentally different
positions among stakeholders regarding the potential use of preemption as a means of
removing certain state and local regulatory barriers. By and large, broadband providers support
greater use of preemption, viewing it as a way to provide more consistency and certainty in
processes impacting access to ROW. Localities and states, on the other hand, view preemption
as unnecessary because it would undermine their ability to ensure their legal obligation to
maintain the health, safety and welfare of their constituents are met, and to effectively manage
the competing needs on the public ROW (e.g., electricity, water, sewers). Given the sensitivity
of this issue, the Working Group elected to explore preemption as a standalone issue but could
not reach consensus on a framework that might guide how the FCC approaches this issue in the
context of removing state and local barriers to broadband deployment (see Appendix G).



RECOMMENDATIONS

The Commission can take proactive steps in both the near- and long-term to accelerate
broadband deployment across the nation. As an overarching principle, any action taken by the
Commission should support infrastructure investment in broadband across multiple types of
technologies and avoid picking winners and losers. And, to the extent the Commission plans on
removing unnecessary barriers to broadband infrastructure deployment, it should attempt to
do so consistently, across wireline and wireless technologies.

In furtherance of these principles, and based on our findings, the Working Group has developed
recommendations that fall within five general categories. Many of these recommendations can
be acted upon immediately, but others may require further study before any action is taken.
More specifics surrounding these recommendations can be found in the referenced
Appendices.

1) The Commission should encourage earlier, more comprehensive collaboration between
broadband providers and local officials tasked with reviewing applications for deploying
broadband. This type of close consultation has assisted localities in more rapidly
understanding technical aspects of new broadband networks, which in turn has helped to
hasten agreement to ROW access and other critical elements of network deployment. While
discussed in more detail in Appendices A, B, C, D, and F, the Commission should take
immediate action to:

a) Create a “Broadband Readiness” Checklist to Facilitate Information Flow: The FCC should
work, either on its own or via the BDAC, with industry and state/local agencies (or
national associations) to develop a broadband readiness checklist. There are a number
of disclosures a locality can make up front—such as its fee schedule, permitting
structure, and points of contact for various approvals—that aid in expediting broadband
deployment yet are not typically included in a code or ordinance. A local government
could use such a checklist as a proactive means to facilitate telecommunications
development projects. (See Appendices A, C and F for further details, and Appendix | for
such a checklist.)

b) Explore a “Broadband Ready” Certification for Localities: The FCC should either develop
or encourage states to develop a process by which localities can certify that they are
“broadband ready.” Several states have had success in enacting such
processes/checklists, which could be used as best practices for developing streamlined,
simplified, and predictable permitting processes to guide localities. (See Appendix D for
further details.)

c) Publish Model Codes: The FCC should finalize, via BDAC, and with industry, states, and
local governments that have implemented successful model codes, a flexible model




2)

3)

4)

5)

code or set of guidelines to speed broadband deployment. Simple principles, such as
transparent pricing, better education on how to deploy next generation networks, and
transparent design standards, can speed deployment in the long term. (See Appendices
A and B for further details.)

The Commission should provide clarity on what actually constitutes an “excessive” fee for
right-of-way access and use. The FCC should provide guidance on what constitutes a fee
that is excessive and/or duplicative, and that therefore is not “fair and reasonable.” The
Commission should specifically clarify that “fair and reasonable” compensation for right-of-
way access and use implies some relation to the burden of new equipment placed in the
ROW or on the local asset, or some other objective standard. Also, the Commission should
encourage greater transparency regarding the way fees are calculated by requiring localities
to make fee schedules publicly available, along with a brief explanation of how fees were
calculated. (See Appendices B and C for further details.)

The Commission should study whether a streamlined mediation and arbitration process
administered by a neutral third-party (similar to a process detailed in 47 USC §252) would
in fact expedite deployment. Such a process could be administered by a neutral third-party
with an escalator (i.e., appeals process) for non-functioning processes to a federal-level
review for final de novo determination including preemption (with no deference granted to
the mediation/arbitration decision). (See Appendix A and F for further details.)

The Commission should explain its approach to preemption decisions so that all
stakeholders are on notice regarding the potential role of this action in removing state
and local regulatory barriers to broadband deployment. Preemption is a remedy that
should be deployed only after careful consideration, but which can play an important role in
speeding broadband deployment.

The Commission should explore how to leverage other expert stakeholders to provide
localities and states with opportunities for acquiring the knowledge and skills needed to
streamline the deployment of new broadband networks. The Commission should take
action to engage, along with expert partners, in comprehensive outreach and education
efforts by: convening regional roundtables, creating a resource pool of experts, partnering
with relevant national associations (e.g., NCSL, NGA, USCM) to develop and disseminate
best practices; encourage communities to work together and share resources to better
address novel issues as they arise; and develop an online “master” guidebook for use by
local officials when engaging in reviews for new network deployments. (See Appendices A,
B, D and F for further details.) The Commission should also—

a) Explore funding and certification programs for states and localities to engage in
educational and self-improvement activities related to accelerating broadband
deployment.



b) Help facilitate the creation of an information-sharing hub and/or a digital platform
through which similarly situated communities could identify one another and connect.

c) Study the establishment of a voluntary pool of experts to which providers can

contribute in order to offset a locality’s overtime pay costs, so that applications can be
processed expediently where resources are otherwise limited.
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APPENDIX A

AMBIGUITY BARRIER:
ANALYSIS AND RECOMMENDATIONS

BARRIER SUMMARY. This barrier occurs when applications, procedures, and decision/approval
timelines are absent, arbitrary, unclear, unreasonable, or inflexible, which often manifests as
deployment moratoria (see Appendix H for more discussion on Moratoria).

WHY THIS BARRIER ARISES.

1. Lack of Information — Local governments do not have enough information regarding the
requested application to make an informed decision. Providers do not have proper or
complete information regarding requirements and expectations of the city.

2. Lack of Process — The local government does not have a process to cover the type of
application/request presented. This may be the case in the deployment of new technologies
and new techniques. Essentially it is policy and process that is not keeping up with the
technology.

3. Lack of Capacity — Local government does not have the resources or required technical
knowledge to process the request in a reasonably timely manner. This may be a seasonal
issue or may be an issue relating to the volume of permits filed at once.

4. Lack of Agreement - When parties are not coming to agreement on terms. Improper
assumptions or misaligned objectives may drive lack of agreement. There are also situations
where there are different or non-transparent motives.

RECOMMENDATIONS.
1. Lack of Information

a. Improve information flow — Recommend proactive discussion between industry and
government groups to address each other’s information and understanding gaps
and needs. Recommend pro-active leadership by local and state government in
developing models for local and state governments to draw from.

b. Recommend the engagement of ROW managers and recognize their critical role in
developing the relationships between providers and local governments that
contribute to closing the information gaps and facilitate smooth permit execution
processes. ROW managers establish strong working relationships with industry
partners and utility providers. They are a bridge to developing a common
understanding of provider needs and goals, municipal requirements, and technical
challenges for successfully working in the public right-of-way. Their work is to
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facilitate the timely and safe deployment of infrastructure in the ROW. However, at
a minimum, any ROW manager’s travel costs should not be imposed on providers,
and any costs from a contingency or results-based arrangement should not be
imposed on providers.

¢. Recommend pre-permitting discussions, similar to pre-construction meetings where
project stakeholders meet to share information. This may be particularly useful for
facilitating bundling requests.

d. Recommend developing or establishing a common set of definitions or terminology
to facilitate information sharing.

e. Recommend for new technologies the local government consider issuing RFI
requesting further information on how to permit or process this technology or type
of application. Assuming that this technology is not outside the current permitting
process, this must not unnecessarily delay the application and must include specific
timelines.

2. Lack of Process

a. Development and implementation of model codes and streamlined permitting
processes to address the implementation of new technologies, processes and
techniques.

3. Lack of Capacity

a. Recommend developing standards and process for bundling permits that
streamlines the process but also meets both parties’ needs. Master agreements
between cities and providers may be a starting point. Consider pulling out non-
uniform issues to be dealt with individually and let the standard items move
forward.

b. Consider adding a joint site-visit/drive-through as part of the pre-permitting process.
If it is too time-consuming or the ROl is not clear to do this for every
bundling/permitting request, it could also be considered as a periodic component of
a stakeholder education process.

c. Recommend examining opportunities for contracting and outsourcing to share
responsibilities and manage workloads. Look for opportunities in the process that
can help expedite permitting. An example is the 811/call-before-you-dig system. A
similar system could be considered for evaluating pole readiness.



4. Lack of Agreement
a. Expectations need to be clearly and reasonably defined.

b. As noted elsewhere in the Working Group’s recommendation, the Commission
should explore whether mediation, arbitration or negotiation by outside parties
(example: state public utility commissions), will expedite dispute resolution and
actually better facilitate deployment than the current litigation remedy.



APPENDIX B

DISCRIMINATION BARRIER:
ANALYSIS AND RECOMMENDATIONS

BARRIER SUMMARY. This barrier occurs when state or local authorities levy fees or impose
obligations on broadband providers with insufficient transparency, which can result in
discrimination among different network providers

WHY THis BARRIER ARISES. The potential for friction between localities and network providers
exists in part because of competing economic interests. Localities have an obligation to
properly maintain, manage and update public infrastructure and balance competing interests in
the public ROW (e.g., water, sewer, and electricity). They need to raise the funds in order to do
so—either from taxpayers or from the companies that use the public ROW and some localities
seek to use ROW and attachment fees to generate revenues for purposes unrelated to
broadband deployment. Companies want to quickly deploy technology on these public rights of
way at the lowest cost possible, on the quickest timeline, with minimal regulatory delay.
Additionally, some local governments believe that they are required to charge what they
consider to be “fair market rates” for public infrastructure while industry often disagrees that
this is required and seeks “at cost” pricing. These competing interests create natural conflict.

Discrimination does not occur in all states or localities. However, it is often found when the
process to accessing ROWs is opaque and obligations, fees and other rules are not clearly
defined. The barrier is worsened in cities and states where there is little transparency or public
information on the fees and obligations of accessing public rights of way. This lack of
transparency in how fees and obligations are levied creates an environment of distrust and
creates the potential for discriminatory and unequal treatment between providers.

Lack of transparency can be driven by several factors: 1) cities not having permitting
frameworks for new technologies 2) few reference points as new technology emerges and 3)
the lack of internal resources to properly support and manage ROW access requests.
Additionally, pricing models are sometimes outdated as they reference previous generations of
networks; and cities and local governments, especially smaller ones, may lack capacity to
update pricing.

There are also cases cited in comments of industry purposely requesting excessive numbers of
permits to overload or lock in assets early to prevent competition from competitors, which
adds to the environment of distrust between local governments and providers.

Discrimination can occur in two ways:

e Unintentional. States and localities may lack the dedicated resources to creating a
transparent and consistent framework of fees and obligations for access to ROWs. Cities
may not have adequate personnel to review and determine the appropriate fees and
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those individuals may lack subject matter expertise, which can unintentionally create
barriers and an unequal playing field between providers.

e Intentional. In select cases, states and localities may use the process of accessing ROWs
to extract fees from providers as a means to generate revenue. Some may treat
providers differently based on technologies, or arbitrarily, in order to extract more fees
and obligations. While there are no accurate counts on the frequency of this behavior,
industry cites numerous examples through submitted comments.

Recommendations.

1. Be Technology-Agnostic. Increasing broadband deployment means recognizing that
broadband, to the home or to the consumer, will be delivered in various ways: fixed
wireline, fixed wireless, and mobile. Accessing ROWs to deploy broadband networks is
critical, regardless of the type of technology used to deliver broadband to the consumer.
The FCC should encourage states and local authorities to review their policies regarding
ROWs access to encourage policies that encourage innovation and do not have the
unintentional effect of picking winners and losers in broadband deployment
technologies. The FCC should encourage local governments to not create policies that
clearly confer a competitive advantage to one technology or set of providers over
another.

2. Encourage Transparency. Discrimination often occurs when there is little to no
information available to providers to help them understand the types of fees and
obligations that may be levied in order for them to access ROWs. A lack of transparency
creates opportunities for providers to be treated differently, even if they are providing
similar services or seeking similar access, and not placing an additional burden on the
ROW. Additionally, where economically justified, states and localities should seek to
periodically review fees charged to earlier entrants with those of later ROW entrants to
ensure nondiscrimination between providers. We recommend that states and local
authorities work to create tools that allow for transparency in fees such as published
rates on city websites for access to various right-of-way assets. Additionally, making
public the formula or approach to calculating fees and obligations used by states and
localities to any provider that seeks access to ROWs would be immensely helpful in
creating trust, goodwill, and better help providers accurately plan capital investments in
additional broadband deployment.

3. Discriminatory Treatment Should be Looked at Holistically. When discrimination
occurs, it is often not a single occurrence. In order to better understand whether there
is a pattern of intentional or unintentional discrimination, we recommend that states
and local authorities take a holistic view of the fees being levied and obligations being
imposed on providers. Taking a holistic view can help determine whether or not



improper discriminatory practices are being employed and how a provider is being
treated across its efforts to provide its services.

Encourage Education and Capacity-Building for State and Local Government.
Broadband has widespread economic benefits, and can boost educational and job
opportunities for Americans. Working together, industry, states, and localities that have
built successful model codes to speed broadband deployment that work for all sides
should systematically share lessons acquired broadly. Simple principles such as
transparent pricing, better education on how to deploy next generation networks, and
transparent design standards can speed deployment in the long term.



APPENDIX C

EXCESSIVE FEES BARRIER:
ANALYSIS AND RECOMMENDATIONS*

BARRIER SUMMARY. This barrier occurs when fees for access to ROW and local assets are viewed
as unreasonably high relative to the burden on the ROW, or duplicative of fees already paid, or
unrelated to some other objective metric.

WHY THis BARRIER ARISES. This deployment barrier arises when localities and providers cannot
agree on appropriate compensation for ROW access and use of local assets. To some extent,
this barrier is born of competing interests. Localities need funds to properly maintain public
infrastructure and support other public services, and sometimes seek to generate revenues for
purposes unrelated to the costs of the ROW and local assets. Private companies, on the other
hand, want to quickly deploy technology within the public ROW at the lowest cost possible, on
the quickest timeline, with minimal regulatory delay.

Many comments were submitted in the Accelerating Broadband Deployment dockets that
named excessive fees as a deployment barrier. In comments, providers noted the numerous
fees that they pay when deploying in the public ROW, and questioned whether some of those
fees were excessive and/or duplicative. These fees included initial and recurring ROW access
and licensing fees, pole attachment fees on municipal owned poles, consultant fees, and
miscellaneous supplementary fees. These fees are often assessed in different ways depending
on the municipality, and can include fees based on attachment location or revenue. Broadband
providers also noted that it is often unclear why certain ROW fees are assessed, how those fees
are calculated, or what authority is relied upon to assess those fees. Some providers suggest
that they are suffering from discriminatory treatment. Some broadband providers also believe
they are charged duplicative or excessive fees that are not related to the burden caused by
placing these services and local assets in the ROW.

Excessive fees discourage investment and impede broadband deployment efforts. Higher
construction costs and uncertain fee structures caused by the lack of transparency can cause
providers to forgo or delay deployment projects. Excessive fees may also be passed through to
consumers thereby increasing costs to consumers and depressing adoption. Lower adoption
rates reduce projected rates of return, which can make broadband deployment uneconomic.
This effect is especially undesirable in unserved or underserved areas, where ROW access and
use fees can greatly compound already high deployment costs.’

Based on the comments provided, below is an analysis of why this barrier exists.

4 Municipalities in this Working Group had significant concerns around Appendix C being included in this report.
> Municipalities in this Working Group do not believe that fees in the ROW are a major factor for lack of investment
in unserved or underserved areas.



1. Competing Economic Interests. The potential for friction between localities and private
companies exists because of their competing economic interests. As noted above,
localities need funds to properly maintain public infrastructure and support other public
services, and sometimes seek to generate revenues for purposes unrelated to
broadband deployment. Private companies, on the other hand, want to quickly deploy
technology in the public ROW at the lowest cost possible, on the quickest timeline, with
minimal regulatory delay. Commenters suggested that increased competition between
localities and private companies may add to this friction.

2. Different Methods of Calculating “Fair and Reasonable” Compensation. On record,
stakeholders disagree regarding how best to determine “fair and reasonable”
compensation for ROW use. For example, many municipal parties charge “rent-based”
fees based on a “fair market value” calculus, which may include auctions or other
methodologies. This difference of opinion extends to the courts, as to what constitutes a
“fair and reasonable” fee.

3. Lack of Principles Regarding Fees. There are currently no principles that guide municipal
fee assessment on broadband providers, which has led to disagreements and disputes.
Many commenters provided examples of fees being charged that are duplicative and/or
in excess of the burden providers are putting on the ROW and local assets to deploy
broadband, and appear solely motivated to generate revenue.® Litigating these disputes,
commenters note, is not a sustainable solution or good policy. Litigation drains
resources, further delays deployment, and creates inconsistent precedent between
jurisdictions.

4. Lack of Transparency. Negotiations stall and partnerships fray without insight as to how
fees are calculated, both with respect to the fee itself and why fees might be allocated
differently between providers.

Recommendations.

Successful partnerships between localities and broadband providers are necessary to
provide broadband connectivity to as many communities as possible. The Working Group
acknowledges that providers must pay to use public property resources, and localities’ best
serve constituents by making these resources available on mutually beneficial terms and
conditions. In order to better facilitate those negotiations, the FCC should provide leadership
and clarity on what actually constitutes an “excessive” or “duplicative” fee for ROW access and

® The considerable rate difference between rate-regulated investor-owned and unregulated municipal owned pole
attachment rental rates underscores the ideas that many localities may be overcharging when it comes to ROW
and use fees.



use, and is therefore outside the meaning of “fair and reasonable” compensation.’ Therefore,
the Working Group recommends that the FCC take the following actions:

1.

2.

The Working Group advises the Commission to introduce greater transparency
regarding the way ROW fees are determined by requiring localities to make fee
schedules publicly available, along with a brief explanation of how fees were
calculated, and why fees may be applied differently between providers or services. It
is not necessary for the Commission to prescribe an identical fee calculation on every
municipality to ensure next-generation networks are successfully installed. Publicly
disclosing siting fees will introduce helpful cost predictability for deploying carriers, and
the additional accountability will encourage thoughtful, rational ROW and use fees.

The Commission should clarify that “fair and reasonable” compensation for ROW
access and use implies some relationship to a deployment’s actual burden on the
ROW and local assets.? As a policy matter, the Commission should recognize that local
fees designed to maximize profit are barriers to deployment. A burden-oriented
standard is flexible enough to suit varied localities and network architectures, would
ensure that fees are not providing additional revenues for other localities purposes
unrelated to providing and maintaining the ROW, and would provide some basis to
challenge fees that, on their face, are so high as to suggest their sole intent is to
maximize revenue.’ For example, record evidence shows some providers are charged
around $10,000.00 per wireless node in up-front licensing and application charges, and
similar annual rents.'® Several commenters also cited a Eugene, Oregon, ordinance that
requires broadband providers to pay the municipality seven percent of their broadband
revenues for access to the public ROW, despite the fact that many providers are offering
their service over existing plant for which they are already paying a franchise fee. The
Commission could also establish a presumptively reasonable “safe harbor” for certain
ROW and use fees, although the Working Group acknowledges this may be a challenge
considering some similar services are nonetheless governed by different statutory fee
rules.

The Working Group also encourages the Commission to eliminate certain practices
that the record suggests unreasonably restrict deployment. For example, the FCC
should discourage the practice of requiring broadband providers obtain additional

" The Municipalities in this Working Group do not believe that the FCC has the authority to dictate fee structures to
local authorities, but the sharing of successful, voluntary models for rate structures that work for both
municipalities and providers may be helpful.

8 Municipalities in this group do not believe fair and reasonable compensation for ROW access should necessarily
be related to the burden. Instead, municipalities urge the consideration of other objective metrics.

? Ibid.

10 Municipalities in this Working Group showed concern about singling out individual cases of excessive fees and
drawing widespread conclusions for all cities. Municipalities want broadband deployment in their communities and
many make trade-offs on fees to incentivize broadband investment in their communities.



franchise agreements, or pay additional fees, to deploy broadband facilities within the
ROW when they have already paid to access the ROW and the additional facilities do not
impose more burdens on the municipality. The Commission can also discourage states
and localities from transferring to providers unending consulting fees by limiting to what
extent consulting fees are considered “fair and reasonable,” and prohibit contingency-
based compensation for consultants.

. The Working Group acknowledges that the Commission has many tools to create
positive changes throughout the siting process with respect to ROW fees. The Working
Group advises the Commission to first ensure that the BDAC Model Code for States and
Model Code for Localities each implement the fee-related policy recommendations
described above. As a next step, the Commission should consider enacting new rules in
the Accelerating Deployment dockets, issuing a declaratory ruling providing guidance, or
developing best practices. Including fee schedule disclosure as part of any “broadband
certified” checklist would also support expedited deployment.



APPENDIX D

INFLEXIBILITY BARRIER:
ANALYSIS AND RECOMMENDATIONS

BARRIER SUMMARY. This barrier arises when a local government is either unwilling or unable to
appropriately adjust its review and approval processes to reflect different broadband
technologies (e.g., 4G v. 5G) or deployment strategies (e.g., undergrounding v. aerial).

WHY THIS BARRIER ARISES. There are several instances when an inflexibility barrier might arise:

1. Cities might be unwilling to change their review processes because they do not see the
use in changing procedures that they perceive as working well. This likely stems from a
lack of understanding of differences in how new technologies are deployed.

2. Some cities might be intentionally inflexible because existing procedures embody their
preferences, values, etc. for how networks should be built.

3. Other cities might be unintentionally inflexible due to lack of resources, technical
expertise, or general knowledge of new broadband network characteristics. Deployment
moratoria and other process-related delays might arise as a result as cities attempt to
clear a backlog of applications, seek to acquire the information to make informed
decisions, etc.

RECOMMENDATIONS.

1. “Broadband Ready” Certification Checklists. The FCC should either develop or
encourage states to develop a process (checklist) by which localities can certify that they
are “broadband ready.” Such could be modeled on processes/checklists set forth in
legislation recently enacted in Indiana and Wisconsin. Certification might include, at a
minimum, requirements around:

a. Specific commitments related to the determination of permit completeness
(e.g., 10 days) and final approval or rejection (e.g., 60 days);

b. Transparency and reasonable fees associated with the broadband investments;
and

c. Designating a single point of contact for broadband projects. This would allow
broadband providers to know exactly who is responsible for the timelines
outlined in the law.

2. Other Legislative Guidance. The FCC should encourage states, working with localities
and other stakeholders, to adopt legislation that clarifies for localities that new
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5.

broadband technologies and network deployment strategies require different review
and approval processes at the local level. A possible first step would be for the FCC —
either on its own or via BDAC and its Working Groups — to work with national
organizations representing state and municipal policymakers to develop and promote
model codes that could be implemented across the country.

Provider-Driven Education & Outreach. The FCC should encourage greater collaboration
between providers seeking to deploy new facilities and local officials tasked with
reviewing applications for such. In a growing number of instances, such close
consultation has assisted localities in more rapidly understanding technical aspects of
new broadband networks, which in turn has helped to hasten agreement to ROW access
and other critical elements of network deployment.

Additional Educational Opportunities. The FCC should explore how to leverage other
expert stakeholders to provide localities and states with opportunities for acquiring the
knowledge and skills needed to streamline the deployment of new broadband networks.
These efforts might include:

a. The convening of regional roundtables and/or online forums wherein state and
local officials could gather for practical training, educational sessions, and the
sharing of best practices. These might be modeled on workshops and webinars
organized and hosted by NTIA over the last few years and could be broadened to
include municipal and state perspectives to educate industry on how best to
work with them.

b. Designating a handful of higher educational institutions in key parts of the U.S. as
hubs where localities and states in their regions might go for expert advice,
resources, best practices, case studies, etc.

¢. Encouraging communities to work together and share resources to better
address novel issues as they arise. The FCC could help to facilitate the creation of
an information-sharing hub and/or a digital platform through which similarly
situated communities could identify one another and connect.

d. Partnering with relevant national associations (e.g., NCSL, NGA, USCM) to
develop and disseminate tool kits, best practices, etc.

e. Development of an online “master” guidebook for use by local officials when
engaging in reviews for new network deployments.

Identify Incentives to Assure Forward Progress. The FCC should explore funding for
states and localities to engage in the kinds of educational and self-improvement
activities described above.



APPENDIX E

INORDINANCE BARRIER:
ANALYSIS AND RECOMMENDATIONS

BARRIER SUMMARY. This barrier occurs when the conditions, requests, or requirements put
forward by a state or local entity are unreasonable or overly burdensome.

WHY THis BARRIER ARISES. The Working Group has identified that this kind of barrier occurs when
a state or local authority’s conditions, requests, or requirements are unfair, inappropriate,
unreasonable, or overly burdensome. To highlight the practical applicability of this definition,
the Working Group and some commenters identified a number of practices that are considered
“inordinately burdensome.” Some of the practices identified include:

e Conditions imposed that are unrelated to the project for which they were seeking ROW
access;

e Unrealistic Conditions on size, space, and location, including unrealistic restrictions
imposed on the size, amount of space, and location of equipment and facilities;

e Practices prohibiting upgrades to facilities in ROW, including requiring a full review
process even when upgrading existing facilities or making changes that are not
substantially different from existing equipment; and

e Requiring all infrastructure to be underground, without allowing for alternative facilities.

RECOMMENDATIONS.

The Working Group recognized that preemption should be a last resort and, as such, the FCC
should work closely with states and localities to come to amicable solutions wherever possible.
As the comments filed in the dockets made clear, certain barriers such as moratoria may arise
unintentionally due to small cities or localities lacking the resources, time, or expertise
necessary to conduct prompt and thorough reviews quickly. To this end, we recommend that
the FCC investigate the costs and benefits of developing a process for timely and efficient
review of disputes — perhaps resembling arbitration — to assist all parties with working
through issues that arise.

For example, we recommend that the FCC:

a. Engage, along with expert partners, in comprehensive outreach and education
efforts to communicate the impacts of inordinate review/approval processes on
network deployment, consumers, etc. and find solutions to speed deployment while
preserving public safety.



Work, either on its own or via the BDAC and with municipal stakeholders, to
standardize the application process to the extent possible. While recognizing the
need to accommodate unique needs of particular local areas, the goal should be the
greatest uniformity possible. It should develop standard guidelines and materials
that can be tailored to the need of local communities and that all providers could
take advantage of. This will be helpful to identify the circumstances under which
additional materials can be requested and conditions imposed.

Work with localities — perhaps through national organizations like NCSL, NLC,
USCM, NATOA, etc. — to reach consensus on floor/ceiling standards vis-a-vis
aesthetics and related items. These efforts should include the clear identification of
the circumstances under which a locality or state can supplement/change these
standards. Carve-outs for historic districts and similarly unique areas should also be
considered.

Develop, either on its own or via the BDAC and with municipal stakeholders, a range
of model codes/approaches that are tailored for different circumstances. Rather
than one model code, the FCC might consider having model codes/approaches for
large urban areas, smaller urban ones, rural towns, etc. Such an approach would
ensure that each model code would properly take into account the nuances
associated with its relevant geographic area.

Outline best practices for developing streamlined, simplified, and predictable
permitting processes to guide states and localities.

Develop more clarity of “character of the neighborhood” or “aesthetics” between
cities and providers. Such a discussion should occur prior to permitting in order to
establish clear and transparent expectations and options on both sides up front.

Urge batch permitting for small cell antenna on structures in the ROW. Installations
within the batch should be on the same kind of structure in areas with similar
characteristics. Localities should have the ability to pull troublesome installations
that might be caused by a number of things including ROW uses that are more
complicated out of the batch, thus allowing the rest of the conforming batch to
proceed forward.

Encourage cities to create more predictability in the permitting and install processes
by developing zones as a layer in their comprehensive plans that predefine types of
installations allowed, character of the neighborhood, compensation for use of the
ROW and local assets, types of existing and available structures and guidance for
new construction. These zones should remove barriers and increase predictability
for providers to build out broadband networks. The zones could also potentially
allow the city to incentivize deployment in areas that are underserved.



APPENDIX F

NONCOMPLIANCE BARRIER:
ANALYSIS AND RECOMMENDATIONS

BARRIER SUMMARY. This barrier occurs when a state or local authority or applicant fails to enforce
or comply with its established rules or procedures.

WHY THIs BARRIER ARISES. There are typically two driving factors behind why instances of
noncompliance might arise:

1. Unintentional. Incidental or unavoidable noncompliance barriers can occur when state
or local authorities lack sufficient resources to meet its obligations or do not have an
existing code in place by which to make decisions. Noncompliance can also occur when
applicants inadvertently submit incorrect or incomplete applications.

2. Intentional. Willful noncompliance barriers can occur when state or local authorities
resist or ignore shot clock obligations, lack the desire or ability to allow for nuanced or
tiered treatment of applicants, or attempt to use their authority to extract unwarranted
value from applicants or prioritize their own competing interests. Willful noncompliance
can also occur when applicants submit bad-faith applications or install facilities prior to
obtaining a permit.

RECOMMENDATIONS.

1. Education & Training. In order to head off noncompliance before it occurs, state and
local authorities should be educated on newer technologies and their components (e.g.
generalized background on small cell or fixed wireless technologies). This fosters a
stronger understanding of the needs of various network providers, informs the decision-
making process, and promotes opportunities for collaboration among all stakeholders.

2. Collaboration & Guidance Tools. Key industry, government, and trade or other
collective interest representatives (e.g., alongside organizations like the National League
of Cities) should work collaboratively to develop solutions to noncompliance challenges.

e The development of a clear application, along with clear guidance materials that
accompany the application, could promote mutual understanding among
government and industry stakeholders and avoid and repair adversarial
interactions.

e Examples of related best practices: The states of Georgia and Michigan provide
clear directives/guidance to localities with the METRO Act.



4.

5.

State Default Agreement. This would provide parties with the option to resort to a
“default agreement” in instances where they cannot reach a mutually satisfactory
agreement within a reasonable amount of time, or where localities lack sufficient
resources to adhere to their shot clocks or other obligations.

e The default agreement must be sufficiently flexible to accommodate unique local
needs, but create as standardized a process as possible. The agreement must
comply with state constitutions and other laws. It must go into effect
automatically if the parties cannot successfully negotiate other terms.

e "Other terms" would include things like an extension of the shot clock
requirements or a fee reduction in exchange for additional review time, not just
a "final" agreement.

e The state default agreement should be developed collaboratively with the input
of all relevant stakeholder types to ensure fairness and respect for the process.
Furthermore, this practice will incentivize adherence to the agreements, because
the alternative may be preemption or a federal code.

"Interconnection Contract." Providers can negotiate a deal with one county or
municipality and another county or municipality can request the same deal with the
provider if they “opt-in” to be part of the network. Conversely, providers can request
the same deal other providers previously negotiated with counties or localities.
However, it should not be mandatory for the government entity or the provider to
accept such a request. If parties aren't able to negotiate mutually agreeable contract
terms, they could utilize the state mandatory default agreement or take the issue to a
PUC to arbitrate. (For more details regarding how this type of contract could operate,
see Sections 251 & 252 of Title 47.)

Study a Mediation/Arbitration Process. Legal action is one of the few remedies to this
barrier, but it is expensive and precludes limited-resource newer entrants. In order to
maintain an appropriate level of municipal and state authority in the resolution of state
and local matters, expanding legal recourse for noncompliance through the
development of streamlined, state-level complaint and remediation/arbitration process
that incorporates financial or other penalties for noncompliant parties on each side
could serve as a more efficient, transparent, and cost-effective method of resolving
noncompliance challenges than going to court. Such a process could be administered by
a neutral third party with an escalator (i.e., appeals process) for non-functioning
processes to a federal-level review for final de novo determination including
preemption (with no deference granted to the mediation/arbitration decision).

e Examples of related best practice: Public and private stakeholders in Minnesota
developed and utilize a noncompliance adjudication process established with the
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PUC. The New York state Broadband Program Office serves as state-level agency
that coordinates between state and local agencies for all permitting.

6. Resource "Sharing". Establish a voluntary pool to which providers can contribute in
order to offset a locality’s overtime pay costs, so that applications can be processed
expediently where resources are otherwise limited. Require the pool to operate on a
1st-in-1st-out processing basis to prevent special treatment in favor of businesses that
contribute to the pool over those that do not contribute or businesses that contribute
greater amounts to the pool than other contributors. Establish a “human capital
sharing” program among localities to enable localities with limited human capital to
access qualified personnel in times of greater need than the local market can supply.



APPENDIX G

PREEMPTION ANALYSIS

The Working Group discussed at length the issue of preemption. An array of fundamentally
different perspectives was offered, preventing consensus from being reached on a framework
that might guide how the FCC approaches this issue in the context of removing state and local
barriers to broadband deployment. Nevertheless, the issue of preemption is too important to
ignore. In lieu of offering recommendations that splintered the Group, we instead offer the
following observations that might inform discussions on this issue going forward (these have
been endorsed by the entire Working Group).

1.

2.

Each level of government has a legitimate and compelling interest in assuring timely
deployment of communication services. For cities and states, these interests revolve
primarily around protecting the safety and welfare of their citizens, as well as delivering
21* century infrastructure.

There is a history of federal preemption of state and local actions impacting the delivery
of telecommunications and broadband services. Putting aside the merits of these
actions — the FCC has a statutory obligation to engage in preemption when certain
conditions warrant. The Group takes no position as to the specific condition under
which such preemptive actions might be legally feasible or appropriate.

The Group is unable to offer guidance regarding how the FCC should engage in
preemption. Some feel preemption should be used often; others feel it should be used
sparingly, if at all. Even so, the Group agrees that there might be categories of behavior
that are more deserving of serious scrutiny vis-a-vis preemption than others. Similarly,
there might be actions by state and local governments in the context of broadband
deployment that are immune from federal preemption. Further inquiry might be
appropriate.



APPENDIX H

PREEMPTION OF MORATORIA ANALYSIS

In Consideration of Moratoria: This appendix offers ideas for framing the use of explicit moratoria by
local governments as it relates to the deployment of advanced communications infrastructure. Implied
or effective moratoria, stemming from other factors are outside the scope of this document. The
attempt here is to find where opportunity may exist for compromise and consensus among differing
perspectives on moratoria as an appropriate policy management tool when applied to advanced
communications deployment.

Can we define appropriate/reasonable use of moratoria? Unbounded or unjustified moratoria are
clearly bad for everyone. Bad for providers because it prevents expansion of new services. Bad for other
municipalities because they can be painted with the same brush when working to secure service
improvements in their city. Bad for everyone because of Metcalfe’s law: the network is more valuable to
its users when everyone is connected.

From the perspective of a municipal government, a moratorium in the context of advanced
telecommunications deployment is used for two primary purposes. One use relates to project
planning and the other provides time for the organization to adapt to change. From the
perspective of broadband providers, moratoria can be used as leverage in negotiations over
other terms such as price and aesthetics.

The first use-case (project planning and coordination) is largely non-controversial and involves a
process for dealing with known, common planning and coordination issues involving
foreseeable disruptive events. This usually takes the form of a temporary ban on deployment in
an area that is scheduled for construction, or safety concerns associated with deployment.
While most understand the need for this type of situational moratoria, there are opportunities
for process improvements that have the potential to reduce the drag on deployment
timeframes:

e (Clear and timely posting of construction windows that includes all pertinent details such
as justification, location, and timeframes.

e Set black-out dates for the actual construction, but not the permitting process. Accept
and process permit applications before and during situational moratoria.

These targeted, situational moratoria that meet notification and justification standards may be
considered reasonable as long as applied on a non-discriminatory basis to all users of the ROW.
The second use of moratoria by municipalities (to provide for organizational change) has come
in to highlight recently because of a fast-moving wave of technological changes that bring new
variables to local rights-of-way management policies and processes. These changes have
prompted more municipalities to employ moratoria to create time for local policymakers to



develop a framework and set of processes to appropriately respond to these new external
circumstances.

While there is not universal agreement on the appropriate use of this tool, there is value in
identifying some of the major concerns and defining potential remedies. Problems arise when
the parameters and the justification for the moratorium are not made clear and the timeframe
extends to a point to be considered excessive. Moreover, because this justification can be
invoked at any time, there is no effective end date by which municipal governments must be
prepared to begin accepting applications to deploy broadband services.

The workgroup report makes numerous recommendations on how to mitigate the need for
these process-driven moratoria by doing more work on the front-end preparing local
jurisdictions to be responsive to broadband deployment requests when they come in. While not
immediate, the results of doing this work will likely lead to a longer-term solution and
contribute to a much less toxic relationship between providers and the communities they serve.
Greater investment in training and capacity building for cities can help to speed deployment if
playbooks are developed to assist in rapid retooling of staff capacity and, in some cases, helping
to provide resources to augment staff capacity to speed reviews, permitting, and inspections.

While carriers and municipalities may not agree on the appropriate use of moratoria, or
whether moratoria are being used in an appropriate way in any particular situation, there are
some actions that could reduce the tensions they create:

e Justification for a process moratorium should be fully articulated and clearly noticed.

e States should initiate a program that works with and supports municipalities in updating
their local processes now to avoid the need for moratoria in the future.

e Moratoria should not be used as an unreasonably extractive tool in negotiations, but
rather as a tool to ensure the best outcome for communities.

e Municipalities should accept input, including provisional permit applications, during the
temporary moratorium so that it may be used to inform how changes are implemented.

A place where it may be difficult to find compromise is on the issue of aesthetics as a policy
driver. There doesn’t seem to be any immediately evident common ground on this issue.

The moratoria discussion highlighted the fundamental tension between the ability of
municipalities to pause deployment activity while not undermining the policies which are the
basis of shot clock laws. Municipalities believe moratoria are a necessary policy tool to provide
them the ability to adjust to new circumstances, while carriers believe that shot clocks or other
deadlines are necessary to move approvals forward within reasonable timeframes. While we
have not resolved this fundamental tension, we have attempted to provide some suggestions
that may mitigate the causes of disputes.



It should be highlighted that any use of moratoria remains subject to existing state and Federal
restrictions and should be subject to some controls. Municipalities must act in good faith, in a
non-discriminatory manner, and set a limited duration. They need to articulate a factual basis
and a public necessity for the moratorium and the moratorium must be reasonably calculated

to alleviate the identified concern.



APPENDIX |
BROADBAND READINESS CHECKLIST

The Working Group identified a number of items that aid in expediting advanced
telecommunications deployment within localities that do not necessarily rise to the level of
inclusion in a code or ordinance. The recommendation is to develop a list of these items that a
community can use as a tool to proactively prepare to facilitate telecommunications
development projects. Below is a high level draft of what might be included in such a list.

Project Management
e Establish, identify and publish a single point of contact/project manager/ROW manager
for broadband deployment projects. Include other relevant contacts as appropriate.
e Identify clear escalation process/procedures with specific contact information for any
issue that arise.

Assets & Data
o |dentify and locate any existing maps of available infrastructure, planned construction,
etc.
¢ Identify expeditious process for making existing GIS data available.
e |dentify any known contacts for electrical and backhaul sources.

Rate Structure
e Publish detailed rate/application fee information:

e Wireline attachment, microcell (by type of pole).

e Establish pre-program master attachment and maintenance agreements.

e Summarize impacting state/federal/local regulations, pole/strand
exemptions/restrictions, utility impacts; identify impact of currently in place
agreements (if any).

e Publish a rate study guide.

Permitting
e Publish permit fees.
e Create or identify rapid processes for permit review and processing along with specific
timeframes for permit issuing.
o Identify duration of permit and any restrictions that may be relevant.

Construction
e Publish underground and aerial standards (e.g. boring, micro-trenching, National
Electrical Safety Code (NESC), minimum clearances between communications
attachments and power attachments).
e Publish insurance and bonding requirements.
¢ Identify seasonal timelines and any other time-based limitations.
e Identify utility reroute/deployment/maintenance policies.
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Identify any required use of specialized crews/deployment management on assists.
Publish any additional training requirements mandated by a particular utility to work
on/access a site, and identify any requirements for partnerships with utility-approved
contractors.

Publish aesthetic considerations that have been codified, and are clear and consistent
across providers.

Publish any provisions that are in place to expedite moving of pole attachments so that
each attachment doesn’t need a separate truck roll to be moved, such as one touch
make ready.

Publish engineered plans showing equipment that will be attached to poles and an
analysis of the existing pole and if it will handle the new attachments.

Publish the layout of power supplies and cable or fiber to receive and send signals to
new equipment.

Maintenance

*

*

*

*

Create and make available a policy on emergency facilities maintenance procedures.
Create a process for sharing road closure information.

Identify appropriate communication channels for maintenance issues.

Identify requirements for incumbent utility/municipal/DOT maintenance agreements.



APPENDIX J

REMOVAL OF STATE AND LOCAL BARRIERS WORKING GROUP’S
OBIJECTIVE, SCOPE AND METHODOLOGY

This appendix highlights the process that the Removal of State and Local Barriers Working
Group (Working Group) utilized to complete its assigned tasks: (1) Identify patterns of specific
instances of actions at the state and local level that serve as barriers to broadband deployment;
(2) Identify examples and discuss the consequences of local governmental restrictions that may
“prohibit or have the effect of prohibiting” service; and (3) Examine the extent to which
localities may single out communications-related deployments for more burdensome treatment
than other deployments that have the same or similar impacts on land use.

To the extent that our main task was to identify patterns and consequences, we undertook a
thematic analysis to pinpoint and evaluate patterns (or "themes") within data that we
gathered. Given the extensive experience of the Working Group’s members, we initially focused
on categorizing each of their experiences regarding state/local barriers to broadband
deployment. This resulted in 189 examples of the experiences that the industry faced in
deploying broadband. Recognizing that this represented only the industries’ perspective, we
then reviewed and summarized over 200 sets of comments that were filed in the FCC’s related
proceedings.!’ This provided us with over 706 pertinent examples of and rational for the
existence of these barriers—484 from industry entities and 222 from city, state and other
parties.

Using this extensive data set, we undertook a qualitative analysis to identify patterns and root
causes, i.e., identify thematic barriers. We initially tabulated the number of comments, which
identified the patterns but that did not adequately describe the root causes and rationale for
such barriers. Therefore, we created subgroups to evaluate individual barriers to discuss and
determine—

(1) Why does the barrier exist-root causes and rationale?

(2) What is the consequence of the barrier?

(3) How have some states/localities dealt with such barriers?
(4) What solutions have been recommended?

We then identified 6 common themes across all of these barriers. Subgroups where then tasked
to independently summarize the barriers, identify why the barrier exists, and make
recommendations for addressing the barrier. The subgroups reports (Appendices A-F in this
report) were discussed including the development of recommendations. Furthermore, a

n Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Investment, WC Docket
No. 17-84, Notice of Proposed Rulemaking, Notice of Inquiry, and Request for Comment, FCC 17-37 (rel. Apr. 21,
2017). Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment, WT
Docket No. 17-79, Notice of Proposed Rulemaking and Notice of Inquiry, FCC 17-38 (rel. Apr. 21, 2017).



subgroup was developed to provide an analysis of the preemption process for consideration of
its applicability to the Work Groups efforts (Appendix G of this report), a subgroup looking at
preemption of moratoria (Appendix H of this report) and another subgroup developed a list of
these items that a community can use as a tool to proactively prepare to facilitate
telecommunications development projects checklist (Appendix | of this report).



APPENDIX K
BDAC APPROVED RECOMMENDATIONS

At the November 9, 2017, meeting of the whole BDAC, the following recommendations
were discussed and approved.

1. The FCC should work, either on its own or via the BDAC, with industry and state/local
agencies (or national associations) to develop a broadband readiness checklist.

2. The FCC should either develop or encourage states to develop a process by which
localities can certify that they are “broadband ready.”

3. The FCC should finalize, via BDAC, and with industry, states, and local governments that
have implemented successful model codes, a voluntary, flexible model code or set of
guidelines to speed broadband deployment.

4. The FCC should encourage greater transparency regarding the way fees are calculated
by requiring localities to make fee schedules publicly available, along with a brief
explanation of how fees were calculated.

5. The FCC should explore how to leverage other expert stakeholders to provide localities
and states with opportunities for acquiring the knowledge and skills needed to
streamline the deployment of new broadband networks.

6. The FCC should study whether a streamlined mediation and arbitration process
administered by a neutral third-party would in fact expedite deployment.

7. The FCC should explore funding and certification programs for states and localities to
engage in educational and self-improvement activities related to accelerating
broadband deployment.

8. The FCC could help to facilitate the creation of an information-sharing hub and/or a
digital platform through which similarly situated communities could identify one
another and connect.

9. The FCC should study the establishment of a voluntary pool of experts to which
providers can contribute in order to offset a locality’s overtime pay costs, so that
applications can be processed expediently where resources are otherwise limited.



APPENDIX L

REMOVAL OF STATE AND LOCAL REGULATORY BARRIERS WORKING GROUP MEMBERS
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